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PRELIMINARY

While, in the lower Court, the complainant and
the defendant filed separate briefs, that of the com-

plainant attempting to deal only with matters

affecting the foreclosure, the defendant only with

the charges of fraud against itself and its directors,

the briefs necessarily overlapped. We believe, upon
this appeal, it will promote brevity, the ability to



answer points of appellant in the order in which

they are raised and materially lessen the burden of

the appellate Court, if all the appellees consolidate

their arguments into one brief. It is for these rea-

sons that the appellees all join in this brief. How-

ever, the complainant is writing and is responsible

for such portions of the brief as particularly con-

cern its case and the defendant is confining itself

to the fraud charges.
fc>'

ESTOPPEL OF INTERVENOR

We shall, toward the end of this brief, discuss this

point at length, and cite cases, under the heading,

"FRAUD CHARGES DO NOT AFFECT COM-
PLAINANT". We wish to give a short preview of

this point. The intervener can assert only such de-

fenses as are available to the corporation (cases

cited later under appropriate heading). The cor-

poration defendant cannot assert a defense of fraud

without restoring the consideration, therefore the

intervener cannot. It will hereafter appear that

every dollar paid for the bonds in question was act-

ually used in the mining operations of the defendant,

that the corporation and each stockholder received

the benefit thereof and also received the benefit of

the efforts to make a success of the mine during the

receivership. The money to make this last effort

was furnished by Cole who purchased all receiver's

certificates. Had one large, profitable, workable ore



body been encountered during the receivership, the

court would have been justified in suspending a sale

of the property and, from all the evidence in the

case, the bondholders would gladly have agreed to

this. Whether they agreed or not and whether or

not the order of the court would have been justified,

such an order, plus the time of an appeal therefrom,

would have given ample time to take from the mine

(provided the discovered ore body was ample) suf-

ficient funds to pay off the mortgage indebtedness

and all accrued expenses. The corporation and all

stockholders therefore received the benefit of every

dollar of bonds and of the proceeds of receiver's cer-

tificates. Consequently it was the duty of the cor-

poration and of the intervenor who claims to assert

a defense of the corporation, at least to offer to pay

off the bonds, with accrued interest. The intervenor

has not offered to pay off the bonds, nor even the

interest, fie has made no tangible offer of equity at

all. He stated in his complaint his willingness to do

equity, but did not follow this up by any offer what-

ever. He seeks to have the corporation retain all

of the benefits of the transaction and be relieved of

all burdens. When a corporation has received the

benefits of a transaction, but will not bear the bur-

den, the law raises an estoppel against the defense

of fraud. A contract claimed to be fraudulent is not

void, but voidable. It may be ratified. But it can-

not be rescinded without restoring the consideration

and placing the parties in statu quo. We believe



that this point is sufficient upon which to dispose

of the entire case, but, while we do not waive it, and

while we insist upon it (should the court consider it

necessary to or an integral part of its decision) still

we would prefer to have a complete detennination

by the appellate court, as well as that already given

by the lower court, that no fraud was perpetrated

upon the corporation, but, upon the contrarj^, the cor-

poration and its stockholders were directly bene-

fitted by every act complained of and that the direc-

tors exercised sound business judgment. We would,

however, like to have this court bear in mind, while

reading this brief, the inequitable position of the

intervenor.

HISTORY OF TONOPAH EXTENSION MINING
COMPANY

In order to understand the acts of the defendant,

its directors and those complained of by the inter-

venor, also to put the Court in possession of the

facts upon which Judge Norcross decided so com-

pletely in favor of the complainant, and against the

intervenor, a complete reading of the testimony is

necessary. We can, however, outline the main fea-

tures of the testimony. The defendant, Tonopah

Company, operated profitably and paid dividends

up to April 1st, 1925, (Trans, pp. 369-370). Then its

available and paying ore bodies became practically

exhausted. There were sudden and unexpected



geological changes, coupled with a heavy flow of

water, which required constant pumping. The

treasury surplus of the company was not sufficient

to meet the needs of the company while exploring

for new ore bodies. The stock of the corporation

was non-assessable. A preferred stock issue of

700,000 shares was decided upon (Tr. pp. 580-597).

It was thought that if each holder of the outstanding

approximately 1,478,000 shares of common stock

took one share of preferred stock for every four

shares of common held by him the proceeds would

be sufficient. This figured 369,500 shares, or

$369,500. All stockholders were circularized. They

were told of the imperative needs of their com-

pany and virtually implored to come to its as-

sistance, (Tr. pp. 580-599, second letter Tr. pp. 457-

458). Only 299,147 shares were sold, (Tr. p. 365).

The stockholders would not respond, (Tr. pp.

474, 475). The same difficulty was encountered

which is always encountered in refinancing a mine.

The rank and file of the stockholders were apathetic.

The heaviest stockholders, those really interested in

the success of the mine, were compelled to bu}^ be-

yond their allottment, (Tr. p. 475). Kirchen, for

example, had between 25,000 and 30,000 shares of

common stock. He bought preferred stock to a total

of $21,117, (Tr. pp. 474, 475). His allotment was

$7500. Hje bought until his money gave out, (Tr. p.

475). Others did the same (Tr. p. 475). Still there

were 75,500 shares not taken.
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We pause to state parenthetically that during this

period the directorate was substantially the same as

it was at the time of the bond issue and those who

bought preferred stock most heavily are the same

individuals who rallied to the assistance of the com-

pany upon the bond issue. The evidence shows no

complaint upon the part of any stockholders that

"insiders" temporarily saved the company by pur-

chasing so heavily of preferred stock. We may also

observe that during the entire history of the mine

and while it was a valuable going property these

"insiders" were perfectly acceptable to all stock-

holders and while the mine was a valuable property

and worth the effort, made no attempt to "steal the

mine". Had such been their intention a bond issue

could have been used instead of preferred stock and

the mine taken that much sooner. Strange and

startling as it may seem there was actually a bond

issue in 1910, when the mine was vigorous, after

which it paid enormous dividends, at which time

only 4% of the issue was taken by other stock-

holders than directors, (Tr. p. 591). And the direc-

tors, owning 96% of the bonds, did not steal the mine

when it was worth stealing.

There is not a single fact in evidence upon the

bond issue which differentiates that issue from the

proceedings of the same people upon the preferred

stock issue and the 1910 bond issue. The stock-

holders seem to have established a custom of "Let
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John (the directors) do it."

But this preferred issue did not raise sufficient

money. There was more unexpected trouble. There

were more geological changes. Now right here is an

important and undisputed fact : Schwab, in the light

of the preferred stock experience wanted to quit in-

stead of issuing bonds, (Tr. p. 410). Kirchen said,

"I don't want to quit, I want to go ahead." (Tr.

410). And after further talk it was decided to try

the bond issue. Could anyone have blamed the direc-

tors at that time if they had quit and put the cor-

poration into bankruptcy ? They would have had the

absolute right to do this. They would have been pro-

tected by their preferred stock holdings to the same

extent as now protected by their bond holdings.

Common stockholders would have lost everything.

But it is Kirchen 's stand which encourages them to

a final attempt. He outlines what he thinks will

spell success and the money required (Tr. pp. 531-

532) and then they decide to try a bond issue. Be-

cause it is useless to raise any money unless they

can raise enough to see them through the entire

anticipated need as outlined by Kirchen, those

present underwrite the issue up to $180,000.00,

(Trans, p. 532). They do not subscribe that amount

among themselves, but solely to insure the suc-

cess of the proposed bond issue, they agree to take

up to that amount, if others do not. And again the

stockholders are circularized, are even importuned
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to subscribe (Tr. pp. 459-466) and, as in the case of

the preferred stock issue, they refuse to respond.

Now it is quite true (and it shows the fairness and

straightforwardness of Kirchen's testimony in ad-

mitting it) that while waiting for the stockliolders

to respond these same men solicited sales for

these bonds from whomever would buy. Kirchen

went to his friends and to the employees of the

mine, (Trans, p. 475). But this was done be-

cause the}^ knew by previous experience that the

average stockholders would not buy and results

turned out exactly as anticipated. The}^ did not buy.

The only evidence of any stockholder who wanted to

buy and could not, discloses Pinney and Seaman, the

first of whom wrote from Los Angeles, California,

January 21st, 1927, (Transcript, page 467), whose

letter could not have been received before the

25th and was 25 days too late, but who, notwith-

standing his delay, got a bond for $500.00 and the

second who wrote at a later date not definitely dis-

closed, and got none. Each stockholder was sent a

notice and had his opportunity and these two late-

comers are the only ones to complain. By a curious

twist of fate, if they had come still later they could

have been accommodated as one subscriber died and

his bonds were not taken (Trans, p. 411).

By the proceeds of this bond issue, all stock-

holders were given a further chance to realize upon

their stock by the success of the mine and this was
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done entirely without the aid and despite the

lethargy of the rank and file of stockholders. Kir-

chen keeps down expenses all that he can. He volun-

tarily reduces liis own salary; that of the President

is reduced ; many of the employees accept reductions

(Tr. pp. 508, 509). Kirchen is making his final ef-

fort for the stockholders.

But—there is always a "but". Kirchen could not

see into the ground. When he got to the expected

ore body he found that it had faulted and dropped

200 feet. Instead of having 367 feet of backs he was

right on top of the vein. The water problem was

such that he could not sink a winze. All that he could

do was to pump the water level down to the abortive

drift and then start again 367 feet lower, (Tr. pp.

532, 533).

It is impossible not to refer to the human side of

this situation. If the Intervenor cannot, we can,

imagine the disappointment of Kirchen when this

fault was encountered. There is not one particle of

testimony that he had not been acting in the utmost

of good faith in a last valiant effort to save the mine

for every stockholder interested. He had been at

the head of the mine for over twenty years. It was

practically his life's work. Its success was his idol.

He had served the stockholders well. Can anyone

believe that at this juncture he wanted to steal it?

What excites our wonder is that he had the courage
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to continue at all, or that ho could get an3^one to back

him. The directors were all discouraged and wanted

to quit. They had even told Kirchen to shut the

mine down, (Tr. pp. 414, 415), which would have

meant a total loss by filling with water.

Charles M. Schwab is nationally and internation-

ally known as a successful business man of lofty

business ideals; a man of great personal wealth run-

ning into millions and controlling industries worth

hundreds of millions. He is accused here of trying

to defraud his own stockholders and to steal a min-

ing property which to a man of Schwab 's means and

financial standing, would be the merest potty

larceny.

Schwab urged Cole, in October, 1927, to take the

Extension "out West", rehabilitate it in some way
and take care of the stockholders (Tr. pp. 414, 416).

Cole was willing to undertake the job, but Mitchell,

the attorney, advised that if Cole assumed any obli-

gation of taking the old stockholders into his new

corporation, the new corporation, as a matter of law,

would be held for all debts and obligations of the

old Company, (Tr. pp. 415-416) for which reasons

Cole refused to commit himself to include the old

stockholders in his plans and proceeded with a view

of having a judicial sale. It would have taken a

million to refinance the mine and pay the debts,

maintaining the old organization (Tr. p. 510). In
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October, 1927, Schwab reluctantly agreed to go along

with Cole to the extent of taking an interest in the

new Company in exchange for his $30,000 bonds in

the Old Company, (Tr. p. 416).

Intervenor has strenuously urged that Schwab

was extremely anxious to get defendant's property

—so anxious indeed that he was willing to stoop to

a detestable fraud to accomplish it. But as com-

pletely shattering this contention, we find Schwab

writing to Kirchen on June 26, 1928:

"Dear John: In going over my affairs I find

that with the reorganized plan, my interest in

Tonopah Extension will be a very small one. As
you know, I have about 215,000 shares of stock in

the old Company; $30,000.00 of the bonds, and
about 60,000 shares of the preferred stock. I also

have 80,000 or 90,000 shares of White Caps.
I have been wondering if you might not be able

to get Cole to buy my entire interest in these two
companies. This is not because I have not faith

or am not willing to go along, but at my time in

life I am endeavoring to wind up all such affairs

rather than to go into new ones.

Let me know how you feel about this.

With kindest regards, I am
Sincerely yours,

C.M.Schwab."
(Tr. p. 505).

Kirchen 's letter in reply is not in evidence, but he

evidently attempted to dissuade Schwab from drop-

ping out and wrote Schwab urging that he stay with
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the proposition because on July 9, 1928, Schwab

writes Kirchen:

*'Dear Kirchen:
I have your letter regarding the sale of my in-

terest in the Tonopah Extension, and of course I

do not want to in any way do anything that would
embarrass you or Mr. Cole. I shall go along ex-

actly as I said I would do, but if Mr. Cole can place

among his friends my projDosed participation in

the purchase of the new bonds and stock, I shall

be very glad to have him do so. I will retain all mj^

present stock, preferred and common, and go

along if necessary, but, as I said before, I would
much prefer, in view of my small interest now, to

be out of it. Maybe some of Mr. Cole's friends

would like to have my participation in the new
financing.

With kindest regards, I am
Sincerely vours,

"C. M. S."
(Tr. p. 501).

In his deposition on file in this case, Schwab tes-

tified among other things, as follows:

" I had several conferences with Mr. Kirchen
and the other officers and directors of the Com-
pany concerning its financial condition. They
were held when it became evident that the income
was insufficient to keep the mine in operation.

When the preferred stock issue was made, I sub-

scribed for a substantial amount in an effort to

save the properties. For the same reason I also

took some of the bonds when they were offered.

Numerous interviews were had with reference to

a proposed reorganization. It was at first hoped
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that such reorganization might recognize present
stockholders, bnt owing to the fact that the Com-
pany was heavily indebted, it was finally reluc-

tantly decided that new money could not be raised
except by foreclosure and reorganization. In view
of conditions I could not have conscientiously ad-
vised any stockholder or other person to loan or
advance a substantial amount to the Company be-
cause we could not devise a plan affording reason-
able security or chance of profit for such loan,

since the first mortgage bonds were a first lien.

There would have l3een no advantage to stock-
holders in delaying or preventing foreclosure and
permitting the property to become flooded and
ruined. It was and is my hope that if the proposed
bondholders' reorganization is successful, the
present stockholders of the Company will )3&

offered an opportunity to subscribe for the stock
of the new company on some basis which they may
deem it advantageous to accept, although not
offered to them as a matter of right or on the basis
of their present stockholdings. In the latter part
of 1927 I did not see, and do not now see, any in-

telligent plan by which new money could be ad-
vanced on any reasonable basis without fore-

closure. I took an active part in the conferences.
*

' As to whether I verbally or in writing notified

stockholders of the condition of the company's
finances and the prospect that it would not be able

to pay the interest installment to fall due, or which
had fallen due on January 1st, 1928, or that the
corporation had exhausted its resources or that
foreclosure of the bonds was imminent, or an}^

other matters of similar purport or effect: There
are about 3500 stockholders, and I could not
possibly have attempted to notify them of the

company's financial condition, but deemed that I

was best fulfilling my duty to them and myself by
the efforts above described. I could not see that
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any good purpose would be served by sending out
notices in which no definite recommendation was
made.
*' As to whether I took any measures or steps or

directed the taking of any measures or steps to

provide a fund for the purpose of meeting interest

instalhnents, including j^ai'ticularly the one of

January 1st, 1928: I did not solicit loans for the
company or endeavor to raise additional funds, be-

cuase in my opinion no intelligent basis existed

for new financing.
" I am not familiar with efforts made by the
board of directors to sell prefeiTed stock or bonds
for the purpose of providing finances with which
to meet the interest obligation of the bond issue.

I would not desire to recommend to others the

purchase of securities without reasonable protec-

tion or hope of profit. As to whether I or the board
of directors, or officers, ever circularized the stock-

holders in reference to buying further stock or

bonds, or devising ways and means of meeting
these obligations: In my opinion eveything was
done to promote the sale of the company's securi-

ties which could reasonably be done. As to whether
anything has been done by the directors or officers

since the institution of foreclosure i3roceedings in

an effort to save the corporation from loss of its

property: In justice to all the stockholders, I do
not think that any attempt to dela}^ foreclosure

proceedings would be fair or proper, as I do not
see how my interest as a stockholder, or the inter-

est of other stockholders, would be promoted by
permitting the properties of the company to be
flooded and ruined.
" If the foreclosure proceedings prevail I have
subscribed for $30,000 face value of bonds under
form one of the circular letter of Mr. Cole of Jan-
uary 14th, 1928, and on form two for $48,000
face value. I have not personally given any notice



15

to persons other than bondliolders that a fore-

closure of the bonds was imminent or had been
instituted. The reason why I did not notify stock-

holders of the precise situation, or insist that the

board of directors notify stockholders of the true

situation, is that when new financing first became
necessary the directors communicated with the

stockholders because they had a definite and in-

telligent plan to propose, namely: an issue of pre-

ferred stock. Wlien the proceeds of that issue were
exhausted they again communicated with the

stockholders because they had a further definite

plan to propose, namely: a bond issue. When the

proceeds of that bond issue were exhausted we
were not able to make any further recommenda-
tion. The postcards and other reports of the com-
pany to the stockholders were discontinued when
the funds became exhausted and it economized.
The amount of the bond issue was thought to be
sufficient for the purposes mentioned and the
largest amount we could sell under existing con-

ditions. Circulars were sent to the stockholders
with reference to preferred stock, and some stock

was sold by some of the directors by personal
solicitation. The common stock could not be issued
below par."

May we emphasize that there is no evidence that

the directors complained of, wanted a bond issue or

had any thought of bonding the mine until urged

by Kirchen to do so as a last resort, (Tr. pp. 414-

416). Apparently their consent was in the nature

of a reluctant acquiescence in Kirchen 's forlorn

hope to save his life work, and had it not been for

Kirchen they would have shut down the mine, it

would have flooded, and become a total loss. Note

Kirchen 's triumphant, "And we saved the property"
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(Tr. p. 416). And right here let us sslj that never

was there the slightest secrecy in any operation of

the directors. Every step taken was incorporated in

minutes and reasons given. Any stockholder could

examine these. There is also no evidence of any

complaint by any stockholder as to who purchased

the bonds until the foreclosure started. All stock-

holders were perfectly willing to have the possible

advantage of the money contributed by those who
did take the bonds. That the bonds could not have

been sold to any others than those who bought is

shown by the fact that only Pinney and Seaman,

who came in too late, were unacconmiodated, and

the small amount they would have invested would

have been of no material assistance.

Up to the joresent time there is no evidence that

the bondholders who have acquired the mine have

received anything of value. Up to the time of the

decree the mine was running behind at the rate of

about $25,000 a month and no ore bodies capable of

self-sustaining operations had been developed.

Right up until the actual sale of the property every

stockholder and every bondholder was advantaged

to this extent, that there had gone into the attemj^t

to resuscitate the mine every dollar raised from the

sale of bonds (Tr. p. 508) and every dollar raised on

receiver's certificates. Receiver's certificates fi-

nanced entirely by Cole approximated $250,000

with accrued interest of $5882.84 at the time of the
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decree (Tr. p. 144). What he has paid out since of

course is not shown. Had the mine proven itself

profitable, the lower Court could, and undoubtedly

would, have deferred a sale in order to salvage the

mine for the stockholders. There was a period from

the bond issue, Jan. 1, 1927, to the sale, Feby. 27,

1929, of over two years, during which stockholders

still had a possibility of the mine being preserved

for them and all because of the efforts of those

people of whom the intervener complains. The Court

even decreed that if principal and interest on the

bonds were paid by any creditor or stockholder

(nothing said about pajdng receiver's certificates)

the part}^ making the payment could apph^ to the

Court for further instructions, (Tr. pp. 147, 148).

Furthermore it is the irresistable inference from

the testimony that Cole intends to form a new cor-

poration which will give each stockholder and bond-

holder, including the intervenor, the opportunit}^ to

participate in the corporation upon terms equally

favorable to those of himself and the other bond-

holders and stockholders. He could not make a con-

tract to that effect, for to do so would be to assume

the debts of the old corporation (Tr. pp. 556, 557),

but the testimony cannot be reasonably read without

developing the conviction that not only is there no

fraud, but that every interested person will be given

equal possibilities in the new corporation.

With this survey of the general aspects of the
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case, we will take up in order the points raised by

Appellant.

APPELLANT'S OPENING CITATION.

(Brief, pp. 3, 4.)

While the language quoted appears in the de-

cision, it was gratuitous, for the court found that

part of the allegations of fraud, if proven, would

only entitle the petitioners to a suit in equity against

the guilty parties and that the charges against the

bondholders were so vague and general as to set up

no defense to the foreclosure of the bond mortgage.

The language quoted is from a case in which th-e

intervenors were denied any relief, which case may
well serve as an authorit}^ for respondents.

REVIEW OF ENTIRE RECORD.
(Brief, pp. 11, 12.)

While we belicA^e that an equity appeal is sub-

stantially a trial de novo, we feel that the appellant

has understated the importance to be accorded the

findinsfs of the trial court.'&'

In Columbia, etc. Co. vs. Searchlight etc. Co., 236

Fed. 135 (C. C. A. 9th Cir.) the Court said of th€

contention of appellant:

"The evidence does not convincingly point to

that conclusion and therefore, under the well
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.settled rule, we are not justified in disturbing tlie

findings of the court below."

In Graff vs. Seward 20 Fed. 2nd, 816 (C. C. A. 9tli

Cir.) the Court said:

"That finding is, upon settled principles, bind-

ing upon this Court, unless it is clearly shown to

be based upon obvious error of law or upon a

serious mistake or misconception of fact."

Under the old equit}^ practice cases were tried be-

fore a Master or upon depositions. The trial court

did not have the benefit of observing witnesses upon

the stand. This practice has now changed and we

believe that with the change in practice will come

a change in the attitude of Federal appellate courts

to the findings of trial courts, to the extent that

where there is a conflict of evidence, or where there

is an}^ evidence to support the findings, the appellate

court will sustain the findings. The Circuit Court

of Appeals of the Seventh Circuit has already

pointed out the difference between the old practic-

tice and the new, in American Rotary Valve Com-

pany vs. Moorehead, 226 Fed. 202 (C. C. A. 7th Cir.)

"Under the old rules, the findings of the trial

Court were entitled to be treated as very persua-
sive and such findings were not to be disturbed,

unless it appeared quite clearly that the trial

Court had either misapprehended the evidence, or

had gone against the clear weight thereof. We
conceive that the new rules have made no change
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in those respects. Cases now are ordinarily to be
heard by the trial Judge in open Court, while

formerly they were ordinarily referred to a Mas-
ter. But under either set of rules, if the witnesses

have been heard in open Court, one element that

rightly enters into the reviewing Court's consid-

eration of the evidence de novo is the opportunity
of the trial Judge to estimate the credibility of the

witnesses by their appearance and demeanor on
the stand. Espinschald vs. Baum, 115 Fed. 793;

53 CCA. 368."

This language was approved b}^ our own Circuit

Court of Appeals in Presidio Mining Company vs.

Overton, 270 Federal, 388 (C C. A. 9th Cir.) cited

by appellants as maintaining their contention. In

this case the Court also quoted from Westerman vs.

Dispatch Printing Company, 233 Fed. 609 (C C A.

6th Cir.):

" 'It shows that we must decide the questions

of fact as well as * * * of law * * *, save that,

under familiar rules, the conclusion of the trial

Court on questions of fact will not be lightly

disturbed' ".

In the same case of Presidio Mining Company vs.

Overton our own Court said of the last quotation:

"This is the established rule of this Circuit.

We believe this to be a correct statement of the

equity rule. Where evidence is conflicting and
the trial Judge has had the opportunity of seeing

the witnesses, observing their demeanor, while

testifying, judge of their candor and intelligence
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and thus be able to deteiinine their credibility and
the weight to be given to their testimony, the find-

ing of the trial Court is persuasive and presump-
tivelv correct, but not conclusive. U. S. vs. Grass
Creek Oil and Gas Company, 236 Fed. 481-488;

149 CCA. 533."

In U. S. vs. Grass Creek etc. Co., just quoted with

approval, the court said, p. 484:

"It is a well settled rule governing appellate

courts that the findings of fact by chancellor, al-

though not conclusive upon an appeal in equity,

are presumptively correct and persuasive. Unless
an error has occurred in the application of the law,

or a serious mistake has been made in the applica-

tion of the law, or a serious mistake has been made
in the application of the evidence, such findings
will not be disturbed. And the rule is especially

applicable when the evidence was heard orally by
the chancellor, and he thus had the opportunity
to see the witnesses, observe their demeanor while
testifying, judge of their candor and intelligence,

and thus be able to determine their credibility

and the weight to be given to their testimony.
(Citing many cases)".

The instant case rests largely upon the testimony

of the witness, John G. Kirchen, a man of the high-

est character, whom the trial Judge undoubtedly

knew by reputation, possibly personally. His de-

meanor was frank, sincere, earnest and convincing.

The trial Judge undoubtedly believed his testimony.

Under the circumstances and the law we believe the

Appellate Court will give full force to the findings

of the trial Judge.
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TONOPAH COMPANY. (Brief, p. 13.)

In the rather rosy account of the condition of the

Company as of March 31, 1927, pictured by appel-

lant, nothing is said of the discouraging conditions

then existing (President's report. Trans, pp. 352-

354); Kirchen's report, (Trans, pp. 354-362). Also,

in stating the net loss for the preceding year, appel-

lant gives $7,641.97, whereas it was actually

$548,190.23. (Trans, p. 366). The $7,641.97 repre-

sents the greatly depleted surplus remaining after

deducting the total loss. Items of that loss include

excess of all operation costs over production re-

turns, $407,227.33 (Trans, p. 357), depreciation,

$123,900.32 (Tr. p. 358) and some other items. If it

is the idea of appellant that the item of current and

fixed assets has any significance, we refer to Kir-

chen's testimony upon a similar figure, that it is

a mere bookkeeping entry having nothing to do with

the value of property (Tr. p. 349). When property

is acquired for stock it must be entered as of the par

value of the stock. The property may have that

speculative value which is no indication of any

actual or market value.

While calling attention to the large holdings of

the men complained of, 325,000 shares, it is not men-

tioned that the outstanding common stock totalled

about 1,477,000 shares and that these gentlemen

never owned more than twenty-five per cent of the
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common stock. (Tr. p. 405). Stockholders had been

content for years to rest their leadership in this

minority. The intervenor and others could have dis-

placed them at any time if dissatisfied. Their dis-

satisfaction is not expressed until these gentlemen

have do-ne all in their power to save the mine and

then lost.

ISSUANCE AND SALE OF BONDS.
(Brief, pp. 13-18.)

Appellant's major contention is that the "in-

siders" got more than their share of bonds and that

Pinney tried to get $5,000 worth and got only $500.

What possible difference in the situation com-

plained of would it have made if Pinney had been

given $5,000 worth of bonds? H^ got $500 worth

and would now be out an additional $4500. When
Kirchen offered to put him in upon a parity he de-

clined (see letter from Kirchen to Pinney Tr. pp.

336-340 and Pinney to Kirchen Tr. pp. 488-493).

If the "insiders" had been trying to "steal the com-

pany" would they not have scented possible future

trouble and given this pittance to Pinney to protect

themselves when he first wrote? Is not the fact

that they did not do so the best kind of evidence

that to act unfairly and in their own interests never

occurred to them?

Kirchen testified (Tr. p. 410) that Schwab wanted
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to quit instead of floating a bond issue, but it was

finally agreed to try one and that those present

underwrote it to the extent of $180,000, because it

was useless to go ahead unless enough money was

raised. Why that amount is explained by Kirchen

(Tr. p. 531, 532) as his estimate of the sum required

to reach an ore body upon the 1540 level. It was

deemed that when this was reached their troubles

would be over. There is no evidence to contradict

this. The only reason for putting out these bonds

was to raise enough money to do certain definite

work which Kirchen outlined and those present

guaranteed the minimum amount. They got out and

rustled for the balance (Tr. p. 411). That these

people were fraudulently serving themselves is en-

tirely contradicted by this evidence.

There was difficulty selling the bonds, the same

difficult}^ which was met in selling preferred stock

(Tr. pp. 474-475). The officers, with the exception

of Kirchen, never took more bonds than their orig-

inal underwritings (Tr. p. 510). If the mme was

such valuable plunder wh}^ did they not take all of

the bonds ? or why, instead of issuing bonds, did they

not put the corporation into the hands of a receiver

to be sold out and rely upon their preferred stock

holdings, which were about in the same proportion

as their holdings of bonds'? Why put any money

into bonds, when any nefarious plan could have been

as well accomplished without it? The directors
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waited what they considered a reasonable time for

shareholders and then opened bonds to the public.

At least $20,000 in bonds were so sold (Tr. p. 541).

Many people took bonds out of loyalty to company

and stockholders, not because the}^ wanted them,

(Tr. pp. 521, 557).

One of the most striking proofs that the directors

were acting in the best of good faith upon the bond

issue is the explanation of why it failed: See Kir-

chen's testimony (Tr. p. 532)

:

"We reached the Merton vein before the bond
issue proceeds were exhausted. We encountered
values in that vein. It was richer than we ex-
pected. We drifted on it for ten or twelve feet,

when the top of the ore body came right down and
went through the bottom of the drift; we then
raised up on that ore body and came to the apex
about 12 feet above. The level indicated we were
on top of an important ore body. Our pay chute
slipped down 200 feet, and instead of coming in
on the pay chute with backs of 367 feet below the
1880 foot level, which was an established level,

we came along the top of the pay chute. Because
of water we could not sink a winze on the pay
chute; but it was necessary for us to pump out
what water came in at that depth, then go back
and run another drift at a depth of 367 feet lower;
but before we could reach that depth our money
was entirely exhausted."

This evidence was produced upon cross examina-

tion of Mr. Kirchen, when testifying as the Inter-

venor's own witness and there is no contradiction
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of it. Had it not been for tliis fault, this 200 foot

slip, the money derived from the sale of bonds ap-

parently would have put the mine upon a paying

basis, the money contributed by the "insiders"

would have saved the property and they would have

been heralded as saviours instead of conspirators.

In connection with the bond allotment, may it be

noted that following the bond issue by the directors

there was a notice to stockholders, dated Nov. 26,

1926 (Trans, pp. 464-466) of a meeting to be held

Jan. 10, 1927, to ratif}^ the bond issue. The notice

was accompanied by a letter which explained the

condition of the company, the bond issue and neces-

sity therefor (Trans, pp. 459-462). It was this letter

which stated that the Company reserved the right

to allot the bonds as it deemed proper and prac-

ticable and of which intervenor complains. This let-

ter asked for proxies by return mail and also asked

that bond subscriptions be returned at the same

time. The letter further provided that bonds should

be paid for on or before January 1, 1927. The direc-

tors, together with the other "insiders" complained

of, never had more than twenty-five per cent of the

stock, therefore the bond issue was ratified by

proxies of the outstanding majority who had, by this

letter, full notice of the discretion reserved by the

directors and could have modified it had they

wished. They ratified this discretion. For all that

appears to the contrarj^ Pinne3''s and Friedrichsen's
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own proxies may have been in.

Pinney did not write for any bond until January

21st, twenty-one days after subscrij)tion closed

(Trans, p. 467). He was then entitled to no bonds

as matter of right. He got $500, and why he did not

get more is adequately explained in the reply to his

letter (Trans, pp. 468, 469).

The Court should also read the illuminating cor-

respondence between Kirchen and Pinney. Pinney 's

letters commencing with page 477 of the transcript,

and Kirchen 's replies commencing with page 322.

The letter commencing with page 336 is particularly

interesting as it shows that, even after the inter-

vention, Pinney and his associates were offered

bonds to put them upon a parity with those of whom
they so bitterly complain. They protest because

they were not given bonds and object to taking

them when their demands are met. That part of

Pimiey's letter found upon pages 492, 493, shows

that Pinney was simply trying to effect a hold-up

for more favorable terms to ^'his crowd" than any

one else had. He must have realized that such w^as

the case as he went out of his way to deny that his

proposition was a ** hold-up".

The courts are not concerned with interventions

in which it appears that the intervenors have been

endeavoring to secure special favors for themselves
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rather than for all stockholders smiilarly situated.

Big Creek Gap Coal & Iron Co. vs. Am. L & T Co.

127 Fed. 625, 626, 627 (C. C. A. 6th Cir.)

:

''Indeed, it may be inferred on this record that

all other shareholders are satisfied with the sit-

uation as it is, and would offer no objection to this

suit if offered an opportunity to do so. It is con-

ceivable that in a given case the rights and inter-

ests of the separate shareholders might be dif-

ferent, and any defense which may be offered in

a suit like this must be one which avails directly

to the corporation and indirectly to all the share-

holders alike."

Stokes vs. Knickerbocker Ins. Co. (N.J.E.) 61 Atl.

736, 738, quoted in Presidio Mining Co. vs. Overton,

261 Fed. 933, 940:

" 'This important fact (the non-intervention of

a large number of stockholders) cannot be over-

looked in determining the question whether the

dissensions in the company have reached the point

demanding interference. Such a contest as this,

provoked by a minority of stockholders, would
constantly arise if the Courts should say that the

protest of every dissatisfied stockholder was a

basis for such internal dissensions as to warrant a

receivership.'
"

It is sought (Brief p. 15) to contradict the truth

of the statement to Pinney that there were no bonds

available when he applied, by showing that many
bonds were authenticated and delivered by the trus-

tee after that date. This is further evidence of the
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length to which the inervciior will go in his endeavor

to overthrow the judgment against him. Manifestly,

reference w^as had by Benham to the bonds which

had been subscribed, not to the bonds which had

been delivered. When a bond had been subscribed

and the subscription was good and the money was

forthcoming when needed, the bond was regarded as

sold and was issued when needed. The company

saved interest by this course as it did not have to

pay interest until the money was paid. Or it could

charge the unearned interest as a premium. That

Plnney was told the exact truth is further evidenced

by the fact that the total outstanding bonds, $265,000

accord with the testimony in other respects. $30,000

had been retained as security to the National Surety

Company (Tr. pp. 443, 507, 561-564), and one sub-

scription for $5,000 lapsed after the Pinney corre-

spondence on account of the death of the subscriber

(Tr. p. 411). Had the Pinney correspondence been

recalled after this occurred, he might have been

offered these bonds, but such oversights are of daily

occurence in busy offices. At any rate Pinney later

knew all about this and could have secured addi-

tional bonds, but would not then take them. Appar-

ently he was unwilling to assume his share of the

burden.

Intervenor states that $30,000 ui bonds remain in

the treasury of the company, T\^iile this is a fact it

is a further fact that this amount is so held as se-
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Surety Company bond (Tr. pp. 443, 507, 561-564).

How valid the arrangement was is perhaps question-

able, but the fact is that these bonds were reserved

as such security, never offered for sale, and that the

defendant did not consider that they could be sold.

While we do not think it very material, neverthe-

less the Intervenor would have shown greater frank-

ness had he been more accurate in his statement of

bond holdings (Brief p. 17). The Transcript refer-

ences given do not show that Cole owned $86,200.

Upon page 546 he gives his holdings at $41,200.

Upon page 550 he says that the Paine, Webber &

Co. bonds, $45,000 are owned by himself and certain

of his friends, not including officers and directors.

The Intervenor graciously accords the whole $45,000

to Cole himself. Is it not much more reasonable to

think that when Cole gave his total holdings at

$41,200 he included such of his own as stood in the

Paine, Webber & Co. name?

It is also stated that Intervener's Exhibit "G"
shows that the trustee authenticated for delivery to

Cole bonds to the amount of $107,300. Here is what

that Exhibit does show:

Cole $ 16,200

Paine, Webber & Co. 65,000

Mrs. Cole 8,100

Mrs. House 6,000

107,300
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The Interv^enor thus assigns to Cole the bonds of

every friend and every relative and assumes that

they have no minds of their own.

If we take the list of bondholders as shown upon

page 440, and use Cole's figure of $41,200, (which

accords with Kirchen's estimate), then the individ-

uals complains of by Intervener owned the fol-

lowing :

Schwab $30,000
Ward 8,000

Kirchen 15,100 Directors.

Mitchell 7,000

Benham 500

Cole $41,200
Adler 12,000

The foregoing shows, with so comparatively few

bonds owned by directors, why the Intervener

elected to bring in Cole, as the representative of all

of his family and friends, and every other stock-

holder of considerable bond holdings and to make

this a fraud action instead of predicating it upon

the interest of directors.

As a matter of fact, there is no rule preventing

directors from lending in good faith to a corporation

and taking security. See Patterson vs. Portland

Smelting & Refining Company (Or.) 56 Pac. 407,

and cases therem cited. We quote extensively from

this case later in our analysis of cases cited by Inter-
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venor at page 71 of his brief. Such transactions have

been repeatedly upheld. There is no showing what-

ever of detriment to the stockholders generally, but

a positive benefit, in that the chances of a success of

the mine were indefinitely prolonged, both by the

loan and also by the default and foreclosure.

Upon page 18, it is argued that the ''insiders"

introduced no evidence denying that they manipu-

lated the sale of bonds to give themselves an advan-

tage. If anything was explained and repeatedly

explained it was this charge. See Trans, pp. 410,

411, 444, 459, 463, 464, 467, 474, 475. And the only

applications for bonds ever heard 'of and denied

were those of Pinney and Seaman, both of whom
came in after the subscription time expired and

neither of whom ever are shown to have made a

tender of any real money and demanded additional

bonds. In fact Pinney is not shown ever to have

sent in the subscription blank requested in Benham's

letter to him, which is probabh^ the real reason he

got no additional bonds (Tr. p. 468).

OBLIGATIONS OF DIRECTORS AS
CREDITORS. (Brief page 18.)

Under this heading the appellant seems to have

grouped all classes of cases having to do with the

duties of directors, irrespective of toward whom
such duties are to be exercised or by whom the ques-

tions were raised (corporation or intervenor), or the
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rules of law governing such duties. Viewing this

case as we do, that there is no fraud no suspicion of

fraud, it is not material by what rule we measure

the actions of the directors. Nevertheless we believe

it our duty to comment upon the cases cited.

Naturall}^ the language used is to be taken in con-

nection with the facts in each case.

The first case, Pearson vs. Concord Railway Cor-

poration, 62 N. H. 537, is not at present accessible

to us, and we make no comment upon it.

In Koehler vs. Black etc. Iron Company, 2 Black

(U. S.) 715, the Court did not use the words

"utmost good faith" but did say of the directors

"they hold a place of trust and by accepting the
trust they are obliged to execute it with fidelitj^,

not for their own benefit, but for the common
benefit of the stockholders of the corporation."

This was a case where the directors actually dealt

with themselves by giving a mortgage to secure

debts then owing to themselves, which mortgage was

further invalid because the corporation seal was un-

lawfully affixed to it.

In Warden vs. Union Pacific, 103 U. S. 681, the

directors dealt with themselves by organizing a new
company and making valuable contracts with the

new company to their own benefit.

American National Bank vs. Ward is not properly
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cited and we have been unable to find the case.

In Schmid vs. Lancaster etc. Company, 244 Pa. St.

373; 91 Atl. 363, the directors dealt with another

corporation in which they were interested after de-

clining a more favorable offer from another party.

In Townsend vs. Winburn, 107 Misc. (N. Y.) 443,

majority stockholders were not permitted to com-

bine against the minority to vote one of their num-

ber an unreasonable salary.

2 Thompson on Corporations, Section 321 and 322

deals mainly with contracts made by directors with

themselves.

In McCourt vs. Singers Bigger, 145 Fed. 103 an

officer took a lease to himself instead of to the cor-

poration he represented.

In Idaho-Oregon L & P Company vs. Bank of

Chicago, 224 Fed. 39, there was a controversy be-

tween groups of stockholders. It was held that cer-

tain transactions of the directors operated to the

prejudice of one group.

In Twin Lick Oil Company vs. Marbury, 91 U. S.

587; 23 L. Ed. 328, while the Court used the quoted

language, it also held that no fraud existed; that the

transaction was made in good faith and should be

upheld. This is a case more applicable to respond-
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ents than to appellant and will be cited later.

In R3^an vs. Williamson, 100 Fed. 172, all that is

to the point is obiter.

In Ross vs. Quinnesec Iron Company, 227 Federal,

337, the language concerning "presumption" was

addressed to a presumption of fact, not of law. This

was another case of directors contracting with them-

selves.

In Holland vs. Corn, 233 Fed. 35, there was no

statement of a presumption against good faith in

fraud cases like the present, but it was stated that

when directors
**
dealt with themselves" the burden

of proof was on them to justify their acts. In this

case it was held that there was no fraud.

In Gardner vs. Butler, 30 N.J.E. 702, a contract

for salary of a director was involved. It was held

that he could not recover upon the contract, but

could upon a quantum meruit.

It will be seen from the foregoing that these cita-

tions have nothing to do with fraud cases, and laid

down no rules applicable to fraud cases. The inter-

venor's complaint charges a fraudulent conspiracy

and proceeds upon that theory only. In all fraud

cases, even where directors are involved, the burden

of proof is upon the party alleging fraud.



Big Creek etc. Company vs. American Loan etc.

Company, 127 Fed. 625, (C. C. A. 6tli Cir.)

Equitable Trust Co. of N. Y. vs. Washington-

Idaho W., L. & P. Co. 300 Fed. 601 (Dist. Ct. E. Dist.

Wn. S. D.)

This was a foreclosure of mortgage case in which

there was an intervention. The Court said, p. 615:

"The burden of proof was on the intervenors to

negative the bona fides of the oiiginal holders of

the notes and no evidence was introduced at the

trial having anv such effect."

Pi-esidio Mng Co. vs. Overton, 261 Fed. 933 (C. C.

A. 9th Cir.)

In the original opinion, page 940, Judge Morrow

said:

"The minority stockholder is entitled to the

protection of equity against the illegal and fraud-
ulent acts of the majority; but the misconduct of

the majority must be clearly established to justify

the court in such interference. Here, as elsewhere,

fraud is not presumed, but most be proved. Lewi-
sohn V. Anaconda Copper Mining Co., 26 Misc.
Eep. 613; 56 N. Y. S. 807, 818."

Upon page 960, in connection with charges of ex-

cessive salaries, put in the form of a question. Judge

Morrow said:

"Leaving out the epithets, there is but little
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sxibstance to the query; but, as the burden of proof
to show that such salaries were not necessary and
were fraudulent in purpose was upon the plain-

tiffs, we cannot uphold the interlocutor}^ decree,

declaring them fraudulent, without such proof.

That there is not such proof in the record is prac-
tically conceded by the decree itself in a subse-
quent provision requiring the defendants, revers-

ing the establishecl order of proof, 'to present
evidence before the master, if any they have, to

show that said salaries or increases thereof, were
reasonable and fair.'

"

Since this was a Circuit Court of Appeals Case,

9th Circuit, we assume that it settles the rule of

burden of proof in this jurisdiction. In the instant

case all acts complained of were clearly to the

interest of the stockholders and there is no proof

whatever of ulterior motive.

The rule should also be applied most severely

where, as in this case, only one small stockholder is

before the court.

The reason w^hy directors must justify their own
acts when dealing with themselves is that such acts,

if not in good faith, are viodable at the election of

the corporation. Wliere directors give a mortgage

to a trustee to raise money for corporation needs

they in no way deal with themselves. The directors

were not profited by buying some of the bonds. The

directors themselves never owned more than a small

minority of the bonds. They were never a majority
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of tlie stockholders. The intervenor knew he could

not state a case merely upon directors dealing with

themselves; that his only chance to plead a cause of

action was by involving others than the directors in

a charge of fraudulent conspiracy. He elected to do

this and now wants to apply to a fraud case rules

which govern only cases of directors dealing with

themselves.

CONDITION OF TONOPAH COMPANY,
JULY, 1927. (Brief, pp. 20, 21).

Obviously, it is the endeavor of the Intervenor to

show that the default was not justified. The finan-

cial statement to which reference is made is that of

March 31, 1927. Much of the bond money must have

been included in the cash in bank. The President

was justified in the optimistic statement he made,

for the reason that w^ork was in progress toward

the objective of the bond issue and the fault in the

mine, which upset all calculations had not been

reached. We have previously explained this objec-

tive and its failure.

While pumping had decreased, it increased im-

mediately after the finding of the fault and the

necessity for going lower. See Kirchen's testimony

(Tr. p. 532) previously quoted. Also see Tr. p. 375.

Fixed assets, we have previously discussed. They

are bookkeeping entries, not indicative of value.
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TlijB only actual evidence of value of the mine is

that it was ''speculative". lutervenor could have

put on any expert to prove value, but did not. He
alleged value and the burden was upon him. Cer-

tainly the history of the mine during the receiver-

ship shows that the value is speculative, and pre-

sents a speculation few people would care to take.

The statement does show current assets of

$375,000. Supplies were not liquid assets and could

not be sold and the mine operated. Their sale value

was one half their book value (Tr. p. 350) . As those

supplies were used more had to be bought. For

present jourposes the item should be eliminated,

leaving approximately $305,000. It is stated that

there is no evidence of a different condition upon

January 1, 1927, but appellant certainly could not

have meant this, for he presents different figures

upon page 27. See later discussion in reply to that

page.

THE EVENTS BETWEEN JULY 1, 1927 and

JANUARY 1, 1928. (Brief, pp. 22-27).

Complaint is made of the cessation of post card

information concerning the mine. These cards were

never much more than statements of receipts and

disbursements (Tr. p. 412). They were stopped be-

cause of necessity that all expenses be curtailed and

there is no evidence to the contrary. (Tr. pp. 558,

571, 572, 575). Had postcards been continued they
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would liave given no more information than their

predecessors, namely that the mine was running be-

hind badly (Tr. p. 575). Here Dr. Ward says,

"The postcard reports to stockholders had in-

dicated serious losses from operations, and when
they ceased the stockholders must necessarily

have known that the company had lost its long
fight to rehabilitate its finances."

Dr. Ward spoke the truth. Had the same state-

ments of receipts and disbursements been continued

the stockholders would have inferred that the mine

had fallen upon evil days, but that things were going

along and the monej^ was coming from some source.

When all information stopped, instead of a badge of

fraud, it was a warning to any interested stock-

holder to write and find out the reason. There is

no evidence of inquiry from any stockholder, not

even from the intervenor nor from Pinney. They

were not interested enough to inquire what was

wrong. If there is any sign of fraud in the testi-

mony of Kirchen, quoted upon pages 23-28 of the

brief, we are unable to find it. It is a plain story of

a group of men at the end of their resources and

Kirchen making a last fight to prevent the total col-

lapse of his life's work. The intervenor, however,

might have quoted the whole story: Upon page 613

of Tr., just preceding the quoted language we find:

"As soon as I came into the office Mr. Mitchell

said, 'Mr. Kirchen we wish you to wire out to
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Touopali to shut down.' I said, 'Everything?' He
said, 'Yes.' 'Well,' I said, 'I am not going to do
it.' He says, 'How are you going to carry on oper-

ations?' He said, 'We have tried every means. We
have tried to sell preferred stock ; the shareholders
didn't come in.' He said, 'I can do no more with
preferred stock. We just have five thousand
bonds, and he says, ' Our money will be exhausted.

'

Hje says, 'Where are we going to get the money?'
'Well,' I said, 'I will go out and rustle.'

"

Upon pages 615 and 616 of Tr. following the

quoted language, we find:

"As I stated before, Mr. Mitchell told me we
would be without funds shortly, and that inas-

much as I would need a lot of funds to make the
thing successful, and they were unable to raise

any more money, that I could discontinue work,
and told me to wire out, and I told him I would
not; that that would be decisive, it would wreck
the property for the shareholders and for the bond-
holders. The bonds w^hen they were issued had a
speculative feature as well; they were 10 j)er cent

bonds with the xDrivilege to the bondholder to turn
that in, and receive in exchange preferred stock,

which preferred stock in return received three

dollars dividend per share before the common
stock would participate in the dividend; then the

preferred stock would be on the same basis as the

common stock. That would make the preferred
stock very valuable in case it was successful; So
I told Mr. Mitchell I would go out and rustle ; that

to let the thing go now would be disastrous. Then
Mr. Cole came in, and we had this conversation.

Now at that time it was known that we would have
to refinance. We would have to get money. The
onl}^ way we could get money was by appointing
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a rccpiver. The Company was obligated, the Tono-
pah Extension Mining Company was obligated to

keep that property unwatered, and the only way
we could get money was in committing an act of

bankruptcy. If we had scared up all the money
we could collect that time, and paid the interest

on the bonds, by the first of March we would be
down and out, and we would have no way of rais-

ing money, and between the first of March and the

first of June would probably be ruin to everybody.
So we anticipated that condition, and made ar-

rangements for moue.y through receivership, and
the receiver borrowing money to save the property.
The conditions of this aiTangement I had with

Mr. Cole, I put the proposition up to him this way;
We will need money to carry on operations; I

don't want to borrow any money until I need it;

I want to be in a position to borrow about $200,000
from time to time as I need it, the interest to take
place from the time I borrow it. In other words,
he is to keep available $200,000, which I may take

at any time. If I only take $50,000, then the other

$150,000 is idle, and bears no interest to him, al-

though he has it set aside for my needs. Then in

return, he said 'Under such an arrangement, I will

guarantee to loan up to $200,000, to be used by
you as you need it, the note to pay 7 per cent,

interest, payable 90 cents on the dollar.'

I am not in position to bargain with Mr. Cole
because there is no one else I can go to to get

money from. I think it is inadvisable for me to

attempt to get a loan on more favorable terms.

I need about $50,000 now to pay taxes, insur-

ance and debts and labor contracted last month.
We are running on credit. Our taxes are about
$14,900.00 The pay-roll will be about $14,000.00."

This same story appears in other parts of Mr.

Kirclien's testimony and is corroborated by the
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depositions of the directors. (See depositions of

Mitchell, Schwab, Ward, also Cole). It is all the

Intervener's own testimony, \^^ile the defendant

introduced some of the depositions, all depositions

so introduced were taken by the Intervenor. The de-

fendant took no depositions.

May we assert here, that Cole never showed any

active interest to possess the mine? His attempt to

save the mine by the bond issue was undertaken at

the request of Schwab (Tr. p. 415). He bought

bonds at the request of the President (Tr. p. 544).

His undertaking with the bondholders to fonu a new

corporation was made contingent upon his being the

successful bidder (Tr. p. 426). There is no evidence

of any attempt by Cole to suppress bidding. There

is also no evidence that anyone except Cole and his

associates took the slightest interest in organizing

to bid in the property. When receiver's certificates

w^ere to be issued, there was an attempt made to se-

cure funds in Nevada (Tr. pp. 507, 508). His consent

to receiver's certificates, upon the proposed terms,

was made expressly "if no better offer now avail-

able" (Tr. p. 392).

It is claimed that there w^as no discussion of the

"rights" of stockholders. The stockholders were

constantly discussed.

"Mr. Cole suggested a plan of reorganization
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on a basis which would recognize the rights of the
then stockholders, but the directors were advised
as a matter of law that this could not be done with-
out recognizing the claims of creditors. It was
finally agreed that no intelligent plan could be
formulated for submission to the stockholders for

raising any money, subject to present mortgage
and income tax."
(Deposition of Mitchell, Tr. pp. 556-557).

Kirchen discusses this in detail (Tr. pp. 614-615).

He tells how Schwab wanted to protect stockholders

and how Mitchell declared it could not be done upon

the authority of Bird vs. Northern Pacific. Kirchen

had previously narrated all this (Tr. pp. 415, 416)

and had there stated the outstanding liabilities

which would remain charges against the corporation

if stockholders were included in the reorganization

plan. These obligations approximated $400,000.

(Tr. p. 319). Further statements of these obliga-

tions appear upon pages 510, 557, 558 of the tran-

script. It would have taken approximately one mil-

Lion dollars to have rehabilitated the old company

without a bond foreclosure (Tr. p. 510).

Final concern of the directors for the stockholders

is shown by the letters between Mitchell, the Presi-

dent, and Kirchen (Tr. pp. 520-522) and the resolu-

tions of the Board (Tr. pp. 522-525).

We assert right here that had it not been for Kir-

chen there wold have been no reorganization plan
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whatever (Tr. p. 506). The mine would have been

shut down and ruined, the bondholders would have

been left to do what they might to salvage from the

surface property, plus what under ground machinery

might have been brought to the surface before the

pumps were stopped and the stockholders would

have been in a still worse situation. When Kirchen

went to the meeting of October twenty-second or

twenty-sixth, 1927, he was told that it had been

decided to shut down the mine (Tr. p. 506). Appar-

ently Mr. Mitchell spoke for the entire directorate

and for Mr. Adler. It was Kirchen 's earnest per-

suasion which resulted in the reorganization plan.

(Tr. pp. 506, 507, 613-617). Similar testimony is

given by Kirchen upon pages 414 and 415. As to

the claim that directors deserted the stockholders

(Tr. pp. 421, 422) it is apparent that the narrative

form of the testimony does not strictly reflect the

real record. "In other words the directors deserted

the propert}^?" is a question and Kirchen 's answer

is,

''As far as doing any more work with the thing.

They felt that they had gone to the limit in trying
to finance the thing and they felt they could not
finance it any further."

It certainly is true that the directors felt that they

had reached the limit of their possibilities.

It is also opi^ortune to mention here that the testi-
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mony we have reviewed, far from showing any

eagerness upon the part of the bondliolders to sieze

the mine for themselves by reorganization evidences

the very contrary. All present, with the exception

of Kirchen, had decided to let the mine fill up and

take their loss. The}^ were dissuaded from this by

Kirchen after Kirchen had secured the cooperation

of Cole. Schwab, accused of being an active conspira-

tor, did not want to come in at all (Tr. p. 422).

Schwab has since tried to get out (Tr. pp. 504, 505)

.

The Bernheimer Estate and Dr. Ward did not want

to go into the reorganization (Tr. p. 505). Mitchell

disapproved of the plan (Tr. p. 437).

While we have to a certain extent digressed from

a discussion that the rights of stockholders were

fully considered, we return to that with the obser-

vation that the record clearly shows that these rights

were fully considered. As a matter of fact they had

no "rights", but it was the desire of the directors

to permit them to come into the purchasing corpora-

tion, if the contemplated corporation became the

purchaser, upon such terms as might be equitable.

Mr. Mitchell's advice was that this could not be

guaranteed in advance, but no one can examine this

record without being convinced that every stock-

holder will be offered an opportunity in the new

corporation. Such stockholders as subscribed for

bonds will, of course, have supenor rights, but those

stockholders have already put up their money. It is
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a reasonable certainty that every stockholder who
did not put up money for bonds will, so far as possi-

ble, be given the opportunity to subscribe for stock

upon such terms as will require them to pay amounts

approximating what they would have found it neces-

sary to pay had they taken their quotas of bonds in

the old corporation.

FINANCIAL STATUS OF TONOPAH
COMPANY AS OF JANUARY 1, 1927.

(Brief pages 27-29).

The item "Bullion account receivable" is im-

properly inserted. It is taken from Jensen's testi-

mony (Tr. p. 445). It shows the amount received for

bullion during December of 1927. What remained

of that, if any, after paying December bills would

naturally be included in the bank account. Stock in

the Nevada Engineering & Supply Company and

stock in the Tonopah Divide Mercantile Company,

totaling $11,250, should be eliminated. It is not

shown that they were liquid assets and these two

blocks of stock were not disposed of until receiver's

sale. They were sold, together with 945 shares of

the capital stock of Tonopah Mines Hospital Asso-

ciation and all causes of action against the Bethle-

hem Steel Company, at public sale, for $4500 (page

15 of Tr. in companion case No. 5937). Eliminating

these three items from the statement upon page 27

of the brief we have $82,682.71. We also have Kir-



48

clien's testimony given at the meeting late in Octo-

ber of 1927, that he was running on credit and needed

$50,000 immediately (Tr. p. 617).

Let us insert here the net loss statement of the

defendant for certain months in 1927 and 1928, com-

mencing with May of 1927. (Tr. pp. 530, 531).

May, 1927 $ 8,992.12

June 5,667.23

July 8,333.25

August 10,095.77

September 19,489.58

October 23,299.32

November 25,464.64

December 7,529.51

January, 1928 8,066.82

February 12,961.46

March 24,119.46

April 22,303.53

May 28,180.08

June 29,412.95

July 16,154.05

Irrespective of the bullion returns listed upon

page twenty-eight of the brief, which almost steadily

diminished, as, from the prognostication of Mr. Kir-

chen at the directors' meeting of October, 1927, was

sure to occur, we find that in October of 1927 the

directors were confronted with a debt of approxi-

mately $50,000, and with a probable operating loss

of $25,000 a month. Their liquid assets with which

to meet the situation were reduced to $82,682.71.

Had they paid the interest due January 1st, by the

proceeds of these liquid assets, they would have been
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reduced by $13,250. Wliat wc actually find is that

the net operating losses for the months beginning

October, 1927, and ending with June of 1928 (Tr.

pp. 530, 531) (the next maturing interest being July

1, 1928) amount to $233,915.71. When we add this

sum to the $50,000 Kirchen reported the company

would be behind in October of 1927, and the $13,250

interest which intervenor claims should have been

paid January 1st, 1928, w^e find the appalling sum

of $297,165.71, in which the company w^ould have

been indebted if it had been able to operate to July

1, 1928, as against liquid assets of $82,682.71, with

which to meet the loss. This sum merely represents

the amount the Company ran behind in the eight

months in question and does not include the $400,000

of back debts, nor the principal of the bonds $265,000.

The Company would have been in bank-

ruptcy before July 1st, 1927, and the bondholders

would have had no remed}^ until sixty days follow-

ing July 1st, 1927. The stockholders would have

been in a far worse situation than we now find them,

for the}^ did have the mine financed, operating, and

a chance of success right up to the date of the sale.

Is it any wonder that the Court found that the di-

rectors exercised ''sound business judgment" in de-

faulting when they did. Whatever way we look at

the evidence we encounter acts of benefit to all stock-

holders by the directors and apathy by the stock-

holders themselves. The intervenor claims they
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should have been notified of the default and lack of

such notice shows fraudulent secrecy. Had they been

so notified they could not have done anything ex-

cept what the directors did, put the mine, or allow

it to be put into a receivership to keep it running

with a possibility of success. Not one cent of ex-

pense actually incurred could have been avoided.

Consequently when the letter of President Ward to

all stockholders was sent out on Sept. 18, 1928, (Tr-

pp. 317-319) the stockholders had five months notice

before actual sale of the property, ample opportun-

ity in which to organize a biddhig syndicate but they

did nothing. Wliat possible good would piior notice

have done? It was the stockholders, not the direc-

tors, who deserted the property.

THE DEFAULT IN THE PAYMENT OF
INTEREST OF JANUARY 1st, 1928.

(Intervener's Brief, pp. 29-33).

The argument here, if embodied in a complaint,

would be what is known as "epithetic fraud".

See Presidio Mining Co. vs. Overton 261 Fed. 933

(C. C. A. 9th Cir.) and last quotation therefrom,

supra, under heading.

'^OBLIGATIONS OF DIRECTORS AS CREDI-

TORS".

Also Layfayette vs. Neeley 21 Fed. 738, 741 (D. C.

West. Dist. Tenn.).



51

Saying that the directors acted maliciously, in

their own interests, and to their benefit, does not

make this true. The evidence is that they acted

honestly, without benefit to themselves and did the

only thing they could do. There is no evidence what-

ever to show that the bond issue w^as fraudulently

devised. If it were an honest, last-resort-measure to

raise funds, if the funds so raised were practically

exhausted, what could the directors do except de-

fault? The exact condition of the financial resources

of the company at this time has been discussed.

Here, however, we wish to say this: The intervenor

has assumed it to have been proven that the property

of the defendant was of immense value; that it was

worth a fraudulent scheme to possess it. The evi-

dence shows it to be a worn out property, of specu-

lative value. So far as the directors could they were

willing to abandon it. They told Cole, in effect, to

take it
'

' out west '

', do what he could with it and pro-

tect the stockholders if possible. We have already

shown it to be morally certain that the stockholders

will be protected, if they want to come in and the

mine is successful. The statement (appellant's brief

p. 29) that the assets were to be delivered to a cor-

poration subsequently to be formed in which the

men complained of should become secured creditors

and sole stockholders is without basis and the appel-

lant should recognize its inaccuracy. Kircthen in

his letters to Pinney and in his testimony went as

far as he could in assuring to everyone an oppor-
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tunity to come in. That opportunity still exists,

Qvon to the intervenor and to Pinney.

Had it not been for this default the available

funds of the corporation 'would have been exhausted

in 60 days, work must have stopped on the mine and

the mine have been ruined. The stockholders would

have lost everything. Had it not been for the fore-

closure there would have been no receiver. Had it

not been for T. F. Cole buying receiver's certificates

the mine would have been destroyed. Mr. Cole paid

for the mine in bonds, receiver's certificates and

cash, as shown by the decree, a total of $627,000 (Tr.

Case No. 5937 p. 21). No one knows but what that

will be a total loss. The stockholders have been

benefitted by this immense expenditure and given

an opportunity to come into a new corporation if

they have enough confidence in the mine's future to

do so. The dissenters are Friedrichsen and Pinney.

Suppose that this judgment should be reversed upon

any ground whatever, and Cole should refuse

further financing. Operations would stop, the mine

would be flooded and no stockholder nor bondholder

would be advantaged. The utter lack of any basis

in truth of the intervener's attack is self-evident.

While this may not be the proper place for it,

permit us to say that the Court will take into con-

sideration the infinitesimal interest of a minority

intervenor.
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We believe the Court will also take into considera-

tion the motive of an intervenor if he is actuated by

bad faith.

And it is apparent that he is acting for himself

rather than for all stockholders similarly situated.

The cases cited by the intervenor under the head-

ing, like most of the cases cited upon general princi-

ples, have no relation to the facts in the instant case.

As stated in Presidio Mining Co. vs. Overton 261

Fed 933, '' Indeed, we might say generally, that the

authorities cited * * * may be accepted as stating

correct principles of equity, but they are not ap-

plicable to the facts in this case".

Nevertheless we review the cases cited.

In Re rCastlebraid Company, 145 Fed. 224, arose

upon an agreement by a corporation to purchase its

own stock. It was held that no fraud had been

shown.

In Union Trust Company vs. Carter, 139 Fed. 717,

the Court said:

"The weight of testimony is decidedly in favor
of the fairness of the contract".

Hubbard vs. New York, 14 Fed. 675, was another

case merely involving a contract of a director with

the corporation.
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Thomas vs. Brownville, 109 U. S. 522, 27 L. Ed.

1018, was a case where directors made a contract

with the corporation to construct a road and, as an

incident, were to be relieved of their subscriptions

for stock. The contract was secured by a bond issue.

The contract was held bad, but it was decided that

the mortgage could be foreclosed for the reasonable

cost of the road construction. The Court quotes the

maxim '*He who seeks equity must do equity".

Twin Lick Oil Company vs. Marbury 91 U. S. 587;

23 L. Ed. 328, is in our favor and we will refer to it

later,

Munson vs. S3^racuse Company, 103 New York 58,

merely presents the well recognized rule that an

executory contract can be repudiated by a corpora-

tion where one party is also a director and partici-

pates in the meeting authorizing the contract.

We stress the word executory, and j^erhaps should

have more closely analyzed appellant's cases upon

this line. While voidable executory contracts can

be repudiated by a corporation, executed contracts

cannot be so repudiated without restoring the con-

sideration. As the case stands now the corporation

and ever}' stockholder has reecived the benefit of

every dollar paid for the bonds and of every dollar

which went into receiver's certificates up to the time

of judgment. The corporation cannot restore this
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coucideration. Under such circumstances should not

respondents have the benefit of every possible doubt

to the upholding of the judgment ? We see no theory

whatever upon which this judgment could be re-

versed and the status quo maintained.

In Parker vs. Nickerson, 112 Mass. 195, the direc-

tors bought property and sold it to their corpora-

tion at a large profit,

Colman vs. Second Avenue Railway Company, 38

N. Y. 201, was another case involving the sale of

property by individuals to corporations of which

they were directors, at a profit to themselves.

Higgins vs. Lansingh, 154 111. 301; 40 N. E. 362,

was a case where the votes of interested directors

were necessary for a quorum.

Butts vs. Wood, 37 N. Y. 317, was the same kind

of a case where compensation of a director was in-

volved.

Davis vs. Memphis City Ry. 22 Fed. 883, was a

case in which the acts complained of were upheld by

the Court.

There are some statements upon page 33, which

are manifestly contrary to the evidence. The men
complained of were never "controlling stock-

holders." They never owned more than twenty-five
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percent of the outstanding stock. There is no evi-

dence that "as early as October, 1927," they planned

anything unlawful or self-interested, and there is no

evidence of any secrecy of any of their acts.

CONSUMMATION AND REALIZATION OF
SCHEME TO CONTROL TONOPAH COM-
PANY. (Brief, pp. 33-41).

Stress is laid upon the failure of the directors to

notif}^ the stockholders of the condition of the com-

pany before September of 1928. There was no obli-

gation to do so and past experience showed its futil-

ity. The stockholders had been appealed to upon the

preferred stock issue. They left it to the "insiders"

to afford funds by taking this stock. When the bonds

were offered only forty-two stockholders out of 3500

took bonds and this number includes the "insiders".

Of what possible benefit could a notification be? If

a second bond issue had been decided upon the stock-

holders would have again left it to the "insiders" to

provide the money. Can they be blamed for having

tired of doing this? There was no alternative to the

course adopted.

It is not true that the interest default of January

1, 1928, was unnecessary, nor that there was an

abundance of assets to meet the interest payment.

We have previously analyzed the situation. Suffice

it to say here that the evidence of Kirchen, the direc-

tors and the minutes of the directors, is all to the
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effect that had this interest been paid the company

would have been without funds in a couple of

months, would have been compelled to close down

the mine, ruin it by flooding and destroy the security

of the bondholders. It did the only fair thing it could

do to the bondholders.

Much of the argument of the Intervenor is based

upon the assumption that all of the directors, plus

Tom Cole, wanted the mine. Except upon that

assumption the argument is worthless. Yet the evi-

dence, as previously shown, is that the directors,

with the exception of Kirchen, wanted to shut down

the mine and simply quit; they considered that they

were at the end of their resources. It was only upon

the persuasion of Kirchen that they agreed to do

anything else. They were not even going to try a

bond issue after their experience with preferred

stock. Such is the actual evidence of the desire of

these men to steal the mine.

Reference is made to the confidence of Cole in

the mine as communicated by him to the stock-

holders. Naturally he must have had some confi-

dence or he would not have obligated himself for

the expenditures he has made. At the time he did

this he had no reason to believe that the receiver

would encounter still further geological and water

problems and that the financial demands would be

what they have become. The probabilities are, that
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if the truth be known, Cole is sick of liis burden and

wishes he had never undertaken it.

Upon page 36 the Intervenor italicizes the

failure of the directors for a year to notify stock-

holders of the condition of the company, and claims

this as evidence of fraud. What was there to tell

the stockholders, what could be gained? The stock-

holders could change the situation only by contribut-

ing money. They had been tried out twice and found

wanting. Who can believe they would have re-

sponded again? It is urged that because there were

so many certainly enough would have, responded

for the purpose, but there were just as many stock-

holders importuned upon the bond issue of 1910,

upon the preferred stock issue and upon the bond

issue in question. In each case the rank and file

merely sat back and waited for the "insiders" to

assume the burden. When was there ever a different

situation in attempting to refinance a mine? The

"insiders" did refinance the Tonopah Co. three

times and the intervenor condemns them for not

doing it a fourth time.

Upon page 38 emphasis is placed upon Benham's

wire to Kirchen "for special reasons" to draw upon

the New York office for $23,300. Whether this was

explained by the testimony we don't now recall, but

whatever the reason, whether it was for bookkeep-

ing purposes, whether this was money received from
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the sale of the securities held in New York, or what-

ever the reason, the money went to and was used by

the defendant. The Intervenor seems to be straining

at a gnat. That this small sum could have saved

default and foreclosure is ridiculous.

We believe the general discussion in this sub-

division and elsewhere is such that separate reply

to the various points enumerated upon pages 39

and 40 of the brief is not necessary.

It may not be out of place right here to observe

that, while ordinarily a case must stand or fall upon

facts presented by the pleadings, nevertheless, we
think in a fraud case, that the Court is justified in

looking upon subsequent developments as corrobora-

tive of the testimony of those accused of fraud. Sub-

sequent developments have shown that the directors

exercised sound business judgment in permitting

this default; that had they used the money in the

treasury to pay the interest and had they turned

into cash every available asset, the mine would have

been lost to the stockholders. At the time of the

decree the principal of the bonds was increased by

overdue interest, the costs, attorneys fees and re-

ceiver's certificates to a total of $627,000. From the

time of the default to the time of judgment the mine

was running behind approximately $25,000 a month.

The Intervenor has offered no explanation of where

this money would have come from, nor of how the
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mine could have been saved. His point is that because

the directors could have paid the interest and did

not pay it, therefore they are conspirators. That they

rightfully appraised the future and acted with fair-

ness toward all bondholders means nothing to the

Intervenor.

ESTOPPEL TO FORECLOSURE OF
MORTGAGE. (Brief pp 41-43).

The assertion that Cole was selected as agent of

the other ''insiders" is certainly unjustified. Kir-

chen and Cole merely succeeded in talking the others

into taking a final chance in the property. When it

became necessary to foreclose some one had to act

for all the bondholders and Cole did act, but this is

no evidence of any conspiracy.

To call the trustee a tool of the alleged conspira-

tors is more epithetic fraud. The trustee has simply

perfoiTned its duty as to all bondholders upon being

legally notified to institute proceedings. It acted

for all other bondliolders as well as for those accused

of the fraud and the bondholders it so acted for in-

cluded the holders of practically the entire issue.

The statement that the corporation ceased to have

a directorate who safeguarded its interests is not in

any way borne out by the evidence. As we have

previously shown, the directors, by defaulting, per-

mitting suit, and the appointment of a receiver, pre-
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served the mine from ruin and gave to stockholders

the opportunity of the mine proving a success from

the time of the default clear up to the confirmation

of sale. Had it, at any time during that period,

proven a success the Court could have continued the

receivership and afforded the receiver an opportun-

ity to pay off the indebtedness. Had the bondholders

then protested it would have been time to talk about

fraud, or ''stealing the mine". What we have en-

deavored to show and what we insist to be a fact is

that the default with its foreshadowing receiver-

ship, was actually a benefit to every stockholder and

gave to very stockholder one last opportunity for

success. It was an opportunity which could not be

achieved in any other way. The situation is not more

unfavorable to the Intervenor than if the directors

had actually borrowed from Cole the amount of

money necessary to operate the mine at a venture

for that length of time. Having protected the stock-

holders for that time, certainly the stockholders can-

not complain if Cole ultimately takes the mine with

the continued uncertainty of it ever being a success.

While this subdivision is headed "Estoppel" none

of the cases cited proceed upon an estoppel theory.

Gunderson vs. 111. etc. Bank, 65 N. E. 326, was a

case in which it was held that the intervention was

proper, but that there w^as no fraud.

In Atlantic Trust Company vs. N. Y. etc. Co. 78
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N. Y. S. 120, it was held that the petition did not

state facts sufficient to justify an intervenion.

In Big Creek etc. Company vs. American Loan etc.

Company, 127 Fed. 625, it was held that interven-

tion was proper, but that the intervenor was limited

to defenses which the company might in good faith

assert. This is a strong case in favor of respondents

which we ourselves cite.

In Equitable Trust Company vs. Washington, etc.

Co. 300 Fed. 601 it was held that the facts did not

justify an intervention; also that the inter^^enor

must assert only defenses which can be raised by

the corporation; also that a mortgage cannot be ques-

tioned where the benefits are retained. This is

another case we ourselves cite.

In Farmers Loan & Trust Company vs. N. Y. and

N. R. Company (N.Y) 44 N. E. 1043, there was an

intervention, but the right to intervene does not

seem to have been in issue.

Nave-McCord etc. Company vs. Ranney, 29 Fed.

2nd, 383 (CCA. 8th Circuit) was not a foreclosure

case, but one where the majority stockholders con-

veyed to another company in which they were in-

terested and at an unfair price, which did not in-

clude valuable good will of the seller and gave the

minority stockholders no chance to come in.
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Jackson vs. Ludeling, 21 Wall. (U. S.) 616; 22

L. Ed. 492. This is an unusual type of case. Under

the peculiar Louisiana procedure, which allows one

bondholder to foreclosure, one did foreclose in the

shortest possible time. He was abetted by directors

and other bondholders knew nothing of the fore-

closure. The property was bid in at a ridiculously

low price. Higher bidders were illegall}^ suppressed.

This was a fraud of one bondholder upon all the

others. The order of the Court was to leave the orig-

inal mortgage intact. There is no doubt from the

evidence that there was a complete unlawful con-

spiracy and a proper decision.

Geddes vs. Anaconda Mining Company, 254 U. S.

590; 65 L. Ed. 425. This was another case of a sale

contract between interested parties. It was re-

viewed and the consideration held inadequate.

Allied Chemical & Dye Corporation vs. Steel &
Tube Company, 120 Atl. 486 (Delaware Chancery).

This is the opinion of the Chancellor upon a pre-

liminary injunction. It only decides that a tem-

porary injunction should issue to maintain the

status quo until opportunity for a full hearing upon

the merits; that sufficient showing had been made

to justify a trial, whereas to deny a temporar}^ in-

junction would entirely defeat the complainants.

Kavanaugh vs. Kavanaugh Knitting Company,

123 N. E. 148 (N. Y.)
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This merel}^ decides that a complaint to enjoin

majority stockliolders from acting in bad faith and

self-interest to dissolve the corporation stated a

cause of action.

Hvans vs. Calumet & H,ecla Mining Company, 221

Fed. 529 (CCA. 6th C)

This decides that where one corporation controls

another and threatens to use that control to the

prejudice of a minority, equity will enjoin the first

corporation from voting its stock, except for dis-

interested directors.

Jones vs. Missouri Edison Electric Company, 144

Fed. 765 (75 C C A. 631).

It was held that where a complaint shows that

majority stockholders have effected a consolidation

of one corporation with another upon terms advan-

tageous to themselves and prejudicial to a mort-

gagor a cause of action is stated and equity will give

relief.

In Ervin vs. Oregon Ry. etc. Company, 27 Fed.

625, it was decided that majority stockholders can-

not sell to another coi'poration controlled by them-

selves at an inadequate consideration and to the

prejudice of the minority.

In AYheeler vs. Alilene etc. Company, 159 Fed. 391
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(89 C. C. A. 477) minority stockholders offered

$3500 for certain property, but a majority stock-

holder, through the Board of Directors controlled

by him, purchased for $2500. Naturally in so plain

a case of fraud and self interest minority stock-

holders were protected.

THE HOLDING THAT THE PRINCIPAL OF
THE BONDED INDEBTEDNESS WAS DUE.

(Brief, pp. 43-47).

Objection is made to the sufficiency of the allega-

tion of the complaint that "demand was duly made

for such installment of interest" and that it fails to

state upon whom such demand was made. The inter-

venor cites no cases to substantiate this objection.

None being cited in the opening brief we assume that

none were found by the industry of counsel and that

none can be hereafter presented. So far as we know,

this is the conventional form of pleading a demand,

merely that it was duly made. We think tliis is so

well settled that we have not investigated the

authorities upon the subject. It w^ill be remembered

that the defendant, which knew all about the de-

mand, admitted this allegation that the demand was

duly made. Later on we will discuss the point that

the intervenor takes the case as he finds it, is bound

by admissions in good faith of the defendant and

must affirmatively allege his own objections.

The intervenor also objects to the place of the de-
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mand. Here also we contend that he is bound by the

admission of the defendant, and that no evidence of

the demand is necessary. Benham's demand is the

basis of this contention. It is found upon page 46

of the brief. The complaint seems to be that it was

addressed to the trustee and not to the defendant.

Here again no cases are cited. If a promissory note

is made payable at a bank at a certain date and a

demand becomes necessary to charge endorsers, does

the payee go to the bank and ask for the maker of

the note, or does he necessarily serve a written de-

mand of any kind? What he does do is to go to the

note Clerk and demand from the bank payment of

the note. It is the duty of the maker to provide

funds in the bank so that the bank can pay the note.

It is the same way with a coupon made payable at

a particular bank. The writer has had occasion to

cash such coui)ons, and undoubtedly members of this

Court have done so. One simply goes to the bank,

asks payment of the coupon and it is paid, if funds

are available. Otherwise payment is refused. One

never goes to the bank and asks for the corporation

debtor.

Naturally if a written demand is used that written

demand is addressed to the bank, as it w^as in this

particular case. It was the duty of the defendant to

make funds available at the complainant's place of

business to take care of these coupons at the due

date. The coupons were specifically made payable
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"at the principal office of the Guaranty Trust Com-

pany of New York in tlie Borough of Manhattan

City and State of New York (Trans, p. 703). The

most conclusive answer to this point is : If a demand

upon the trustee is not good how can a trustee ever

know that a demand has been made at all and that

it is lawful for him to sue?

It is amusing that Pinney apparently demanded

payment of his coupon by presentation to the com-

plainant (Tr. p. 478) and now his associate objects

to that procedure.

BENHAM'S DEMAND, CHARACTERIZED
BY APPELLANT AS A LETTER.

(Brief, pp. 47-58).

First, the intervenor continues his argument

against a demand upon the trustee being sufficient,

by claiming that there might be a temporary

vacancy in the office of the trustee, for which rea-

son a legal demand at any time must be made upon

the defendant. This illustration does not improve

the position of the appellant. There was no vacancy

and consequently there is no occasion for arguing

what might be a bondholders duty under such cir-

cumstances. We apprehend, however, that had

there been a vacancy and had a bondholder not had

notice of the change of trustee a demand upon the

trustee named in the bonds would be sufficient. It
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would still be the duty of the debtor to provide for

payment at the appointed place, or to undertake to

apprise applicants there of the fact that coupons

were payable elsewhere. No possible harm could

be done the debtor under such circumstances be-

cause when any bondholder sought to require the

trustee to sue and could not find the appointed trus-

tee he would look up the defendant and be apprised

of the change. Naturally the new trustee would

not sue upon the demand of a few unpaid bond-

holders if it knew that the debtor was able and

willing to pay, in fact the new trustee would prob-

ably be suj)plied with funds to meet all unpaid

coupons. The argmnent shows the extent to which

the intervenor is grasping at straw^s and we think

emphasizes our position that his is a self-interest

attack and nothing else.

No authorities are cited as a basis for this argu-

ment. On page 48 are certain authorities apparently

submitted to support the contenion that all steps

antecedmg foreclosure must be strictly observed.

These auhorities are not strictly in point, nor very

persuasive.

McFadden vs. May's Landing etc. Company, 22

Atl. 932 (N. J. E.)

In this case the mortgage did not contain any pro-

vision for declaring the principal due upon non-pay-
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ment of interest, hence the Court very rightly held

that it could be enforced only for the interest due.

The Court did hold, however, that since the defend-

ant was a railroad its property appeared to be so

indivisible that the entire property must be sold for

the past due interest.

Northampton Trust Company vs. Traction Com-

pany, 112 Atl. 871 (Pa.)

Here the Court held that the mortgage did suf-

ficiently provide for the acceleration of principal

upon non-payment of interest and ordered fore-

closure of the entire debt. We are surprised that

counsel for the intervenor has cited this case at all.

It contains an observation that the intervenor must

take the case as he finds it and questions, but does

not decide, the right of the intervenor to assert a

debt not due when the defendant admits it is due.

The Court decided, upon other grounds, that the

principal was due, but there is a strong inference

that had these other grounds not been present it

would have held that the intervenor could not con-

test the point. This is exactly what we maintain in

this case.

Chicago etc. Ry. Co. vs. Fosdick, 106 U. S. 47.

This is far from being a case so satisfactory to

the intervenor as would appear from the quotation
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from it. In the first place the point in question was

raised by the defendants and not by an intervenor.

In the second place it appeared that, after an interest

default, there was a refunding agreement upon most

of the bonds and it did not appear but what the

bonds sued upon were covered by the refunding

agreement. Such stress is laid upon this point that

the general language and decision must be taken in

the light of the facts. There is an interesting dis-

senting opinion by Justices Waite and Harlow, who
raised the point that the coi^poration had waived the

demand b}^ a previous declaration that it could not

meet its interest upon the due date. This point is

not met in the main opinion, probabl}^ for the reason

that the refunding agreement superceded the de-

mand. A careful reading of the main oj^inion shows

that the demand was made upon the default of Octo-

ber 1st, 1873; that all bondholders, except those to

the amount of $698,000 out of $4,700,000, accepted

the refunding agreement, which continued the re-

funded bonds until February 1st, 1879, provided

interest on them was paid and which was paid. The

suit was commenced Febi*uary 27, 1875 by the bond-

holders who did not participate in the refunding

agreement, but it did not clearly appear that any of

the bondholders who commenced the suit had ever

participated in the original demand. They simply

declined to participate in the refunding agreement

and awaited developments. It will be noted that they

waited from October 1st, 1873, until February 27,
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1875. Under such circumstances it might have been

argued that they had condoned the default by their

long wait. At any rate the bondholders who did re-

fund were in the great majorit}^ and were the only

ones who made the demand. That is, so far as the

record shows, the bondholders who did make the

demand waived it altogether. The others who later

sued only stood by and looked on. It seems to us

that the prevailing opinion is right and while the

principle of the dissenting opinion is correct it was

not applicable to the particular case. But the rea-

soning of the dissenting opinion is decidedly appli-

cable to the present case.

Furthermore, in the case cited, the defendant

alleged in its answer, that it was without knowledge

of the demands alleged to have been made. Tliis

clearly raised the issue and the foreclosure pro-

ceeded at its peril. In our case neither the original

nor the amended petition in intervention raised the

issue either by denial or affirmation.

In our case the trustee can foreclose upon non-

payment of interest. In the Fosdick mortgage it

could not. Before it could proceed in that case there

had to be (1) a default with proper demand; (2) a

period of grace of six months; (3) a notice declar-

ing the principal due; and (4) a request from a ma-

jority of the bondliolders to institute judicial pro-

ceedings. We shall have more to say about fore-
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closing for non-payment of interest a little later.

Rathbone vs. Forsyth, 156 N. Y. S. 888.

The mortgagee accepted a partial payment and

then insisted upon default and acceleration of the

princii^al. The Court applied the well known rule

that acceptance of part of a debt waives default

until there is special notice given and an opportunity

to paj^ up.

Mutual Benefit Loan etc. Company vs. Jaeger,

54 N. Y. S. 99.

The point on which this case was decided was that

the evidence was not before the Court and there was

a finding that the defendant was not in default.

Naturally the Appellate Court was bound by that

finding.

The following cases concern the admissability of

the so-called letter. (Brief pp. 53-57).

Smith vs. Schumacher, 17 Wall. (U. S.) 630; 21

L. Ed. 717.

The letter was rejected because the plaintiff could

not introduce his own declaration, or that of his an-

cestor through whom he claimed, a mere self serving

declaration. Another objection was that there was
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no sJiowing that the letter had ever been delivered

to the addressee or was in his possession. We pur-

pose hereafter to show a ver}^ different situation in

our case.

Securit,y Trust and Life Insurance Company vs.

Stewart, 163 S. W. 396 (Tex. Civ. Appeals).

Here a letter from an insurance agent to his

principal, the compan}^ stating a conversation with

the plaintiff, was admitted in evidence against the

objection that it was self serving. Nothing was said

in the original opinion about the endorsement upon

the letter of the word "received" and the date.

Upon rehearing the Court merely said "It was in-

clined to think" that the endorsement would not

be admissable unless connected with the proper

party representing the insurance company making

the endorsement. The Court went on to say that

there was ample evidence covering the receipt of the

letter, therefore the expression of doubt by the Court

was entirely obiter. The opinion does not show the

nature of the "received" endorsement upon the let-

ter, whether it was by stamp or in unidentified hand-

writing. We will comment later upon the character

of the "received" endorsement in our case.

Butterworth & Lowe vs. Cathcart, 52 Southern,

896 (Ala.)

The letter was introduced "without sufficient
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proof of its authenticity", that is, there was no evi-

dence that it came from the party purporting to sign

it. It was argued that the letter showed for itself

that it was a reply to a letter written by the defend-

ant to the plaintiff. Then comes what is quoted b}^

the appellant upon page 54 of his brief. If it is

shown that a letter came in due course through the

mails and appears on its face to be a reply to a letter

in evidence then it can be admitted. It is then pre-

sumed genuine. The point in the case was that the

proof did not bring the letter within this presump-

tion. In our case we proved that the demand came

from Benham, a bondholder.

Williamson vs. Voldesch Jewelr}^ Company, 152

N. W. 508 (S. D.)

Here carbons were admitted without any proof of

the mailing of the originals. Of course, they were

not admissable. That is the only point in the case.

Warden vs. Canadian Pacific Railway, 13' Ont.

652.

We have no access to this case, but, as quoted, it

is at variance with our decisions. In our country a

letter or post card, proved to have been mailed, is

presumed to have been received by the addressee

until the contrary appears.

Vollbracht vs. Western Union Telegraph Com-
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pany, 219 111. x\pp. 563.

This is another case of producing a letter without

any identification or proof of any kind.

Royle Company vs. Fidelity and Casualty Com-

pany, 142 S. W. 438. (Mo. App.)

Here letters were excluded which were never

shown to have been mailed, delivered, or in any man-

ner to have reached the addressee.

Here let us give in detail the facts concerning the

admission in evidence of Benham's demand (Tr. pp.

195, 200-205, 599-605). The intervenor had protested

that there was no proof of a demand. He had inti-

mated that there was no demand. H|e had charged

various fronds. The depositions of the complainant

had been taken before the intervention. They were

confined almost entirely to formal proof of the execu-

tion of the mortgage, the bonds issued and the acts of

the trustee, which was all that was necessary

under the admitted allegations of the complaint.

The defendant had admitted a demand, consequently

no demand had been proven by the deposition, and

no such proof was necessary. More to satisfy the

intervenor that all proper steps had been taken,

than because of any necessity, counsel for the com-

plainant wired the associate counsel of record, Davis,

Polk, Wardwell, Gardiner & Reed, New York attor-
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ne^^s for the complaiuant, to send the demand by

airmail. It was either proven or admitted that Ben-

ham was a bondholder; that Benham's signature

upon the demand was genuine ; that the demand had

])een sent airmail b}^ Davis, Polk, Wardwell, Gardi-

ner & Reed in response to a telegram for it, and that

Davis, Polk, Wardwell, Gardiner & Reed were at-

torneys for the complainant. Being attorneys for

the complainant they were agents for the com-

plainant and production of the demand b}" these

attorneys was the equivalent of production by the

complainant itself from its files. This leaves, in

our opinion, but one point to be disputed, that is,

the date the demand was received. The transcript

shows, page 600, and the brief shows, page 46, that

the demand bore a rubber stamp imi3ression as fol-

lows: "Guaranty Trust Company of New York,

Trust Dept. Jan. 4, 1928, 10:30 A. M."

It is the reasonable inference from the way tliis

stamp is described in the transcript and the irresist-

able inference from an inspection of the original

that the rubber stamp by which this impression was

made was a clock affair which registered the date

and time of receipt. We submit that this shows re-

ceipt of the demand by the complainant at its trust

department upon the da}" and at the time given;

that the demand is of itself a high order of proof;

that it bears intrinsic evidence of its authenticity.

It is a rash assumption that anyone except the com-
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l^lainant would have a clock stamp of this nature, or

that it could be used otherwise than in due course

of business. More and more does the law ignore

technicalities and more and more does it uphold the

presumption of due course of business. It permits

banks (and complainant is well known to be a bank)

to rubber stamp, with date, endorsements upon the

backs of checks, and such stamps are taken by

Courts without question as having been affixed in

due course and with proper authority at the times

shown wherever evidence of such facts is required.

May we assert again, that this demand is not the

ordinary volunteer offer of an unidentified paper,

but that it was presented, practically upon the re-

quest of the intervenor, from the agent of the cus-

todian of the paper and bears intrinsic evidence of

having been received in due course of business.

As we intimated to the lower Court (Tr. pp. 603,

604), it is inconsequential whether this demand of

Benham is fully proven or not. It was known by

the trustee to have been made for it alleged the de-

mand. It was known by the defendant to have been

made and in its answer it admitted the allegation of

due demand. The defendant did not object to Ben-

ham's demand, in fact admitted it in open court (Tr.

p. 377), and it was admissable against the defendant,

against whom, and not the Intervenor, the mortgage

was being foreclosed. The defendant had a perfect

right, even a legal duty, to admit the demand when
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all allegations of the complaint.

Guaranty Trust Co. vs. Chicago etc. Ry. Co. 15

Fed. 2nd 434 (Dist. Ct. N. Dist. III).

Re Reisenberg, 208 U. S. 90; 52 L. Ed. 403-413.

Dickennan a\s. Northern Trust Co. 176 U. S. 181;

44 L. Ed. 423-430.

Continental etc. Bank vs. Allis Chalmers Co. 200

Fed. 600, 613 (Dist. Ct. E. Dist. Wis.).

Land Title Co. vs. Asphalt Co, 127 Fed. 1, 15 (C. C.

A. 3rd Cir.).

Northampton Trust Co. vs. Traction Co., 112 Atl.

871 (Pa.).

Since intervenor desires to be technical we may
be the same and call attention to the fact that the

Trustee's notice to the defendant, declaring the

principal of the bond issue to be due, contained a

recital of demand for the payment of interest and

default for more than thirt}^ days. (Tr. p. 196). The

receipt of this notice is admitted thereon by the

Treasm^er of the corporation (Tr. p. 197). WTien this

was offered in evidence the intei'venor objected to

its admission upon the ground that it contained a
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recital of a demand for interest and that the demand

should be independently proved. (Tr. p. 195). This

notice was admitted subject to motion to strike, the

court saying (Tr. p. 195)

:

''The objection will be overruled at this time,

subject to a motion to strike. It may be necessary

that it be connected up with other matters sug-

gested by counsel."

The motion to strike was never made, conse-

quently we have written admission b}^ the defendant

of due demand and what amounts to no objection

to its admission by the intervenor, the objection

being waived by failing to make a motion to strike.

Before making some further observations upon

this question of demand may we review the cases

at the bottom of page 58.

Potomac Manufacturing Co. vs. Evans, 6 S. E.

2 (Va.).

In this case there was not even a demand alleged

in the complaint. The defense was raised by the de-

fendant, not by an intervenor. He first demurred

and was overruled. Then he appealed from the

judgment. Not only was there no demand, but

plaintiff commenced suit 22 da^^s after default of

interest, although the trust deed provided that the

default should continue for six months. It is diffi-
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cult to see how any appellate Court could fail to re-

verse such a judgment.

Real Estate Trust Co. vs. Wibnington etc. Co. 77

Atl. 756 (Del. Ch.).

It was here held that the notice given the defend-

ant was sufficient.

Metropolitan Trust Co. vs. Longacre Co. 171

N. Y. S. 557.

This merely held that where majority bond-

holders actually waived a default they could not

thereafter change their minds and rely upon it.

Las Vegas Ry. Co. vs. St. Louis etc. Co. 110 Pac.

856 (N. M.).

Here it was held that certain preliminaries of de-

mand and notice, contained in a mortgage, while

applicable to entry by the trustee without suit, did

not apply to a judicial foreclosure.

We submit a controlling authority of our own:

In Shaw vs. Bill, 95 U. S. 10; 24 L. Ed. 333. The

court said this:

"The position that the defendant's demurrer
to the supplemental bill should have been sus-
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tainecl because it did not aver a demand of pay-
ment at the place where the bonds were payable
is without merit. No such ground is stated in the

demurrer, which is special, and, had it been, it

would have been unavailing. The insolvency of

the company and its want of funds at the place

designated appear from the allegations of the bill;

and, where such is the fact, no demand at the place
is required. The law does not exact, in such a case,

the performance of a fruitless act."

Please note that this was an attack upon the com-

plaint and that the complaint otherwise showed lack

of necessity for a demand. Correspondingly, the

appellant questions proof of the demand, but all the

facts in the case show that a demand would have

been futile, as the directors had previously resolved

to default.

Bringing itself exactly within the opinion in the

case last supra, we find that complainant alleged in

its complaint (Tr. p. 685)

:

*' Neither on January 1st, 1928, nor at any time
since did the Tonopah Company provide, at the
place where said installment of interest was pay-
able, or elsewhere, any funds with which to pay
such installment of interest, or any part thereof,

and the trustee alleges that no part of such install-

ment of interest has been paid by the Tonopah
Company, or by any other person in its behalf and
that the whole of said installment of interest on
all of the bonds issued and outstanding on said
January 1st, 1928, remains due, owing and un-
paid.

'

'
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This paragraph was admitted bj' the defendant

and remains unchallenged by the intervener. It is

a complete answer to his contention that a demand

should have been proven.

The intervener *

' took the case as he found it.
'

' He

found it with an answer of the defendant admitting

all of the allegations of the complaint. He further

found that the depositions of the complainant had

been taken.

There is not the slightest question about the de-

fault itself (Tr. pp. 420, 421, 509, 510) . The Inter-

venor admits the default and claims, as a part of

the alleged fraudulent plan to acquire the mine, that

the default was wilful, fraudulent and that funds on

hand should have been devoted to the pajonent of

the interest. Pinney presented the cou]3on of his

bond and got back the report that ''payment was

refused on account of 'lack of funds'." (Tr. p. 478).

The Intervenor never filed any answer to the com-

plaint. He merely filed a petition for leave to inter-

vene and secured an ex parte order allowing him to

intervene and file a petition. While this was irreg-

ular, in that the parties should have had notice and

the right to oppose the intervention, the parties did

not press their objections to the procedure as this

would have unduly delayed the case. Later the inter-

vener filed an amended petition. In that again he
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did Bot answer the complaint, or deny any of its

allegations. Finally, seeing his disregard of proper

procedure, he asked a stipulation that the petition

could stand as an answer to the complaint. Whether

there was any such stipulation is questionable (Tr.

p. 379). We find nothing in the recond except upon

page 379. But if there was such a stipulation, the

petition stood as what kind of an answer? Naturally,

only an affimiativ^e defense without one single denial

of the complaint and no affirmative allegation that

there had not been a valid demand. As a matter of

fact there are numerous decisions to the effect that

an answer to a pleading cannot avoid without con-

fessing, but we don't elaborate that point. What
we do elaborate is that the intervention is an affirm-

ative defense and nothing else; that it confesses, by

failure to deny, every allegation of the complaint,

and that it is immaterial whether Benham's demand

is admissable or not. Hiad the intervenor wished to

challenge the sufficiency of the demand he should

have pleaded it affinnatively.

There was a similar situation before the Circuit

Court of the Eiistern District of Tennessee, Judge

Lurton presiding. In that case Taylor, the inter-

venor, had not accompanied his intervention by an

answer. The Court ordered that the petition be filed

and stand for an answer. The Court then said, pages

179, 180:

*' Taylor does not deny the default, nor the in-
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solvency of the mortgagor, uor the madequacy of

the trust estate to fully secure the bondholders.
He denies no single fact material to relief under
the original or cross-bill. His defense that no right

of sale exists in favor of the defaulted interest, un-
less he shall consent, is without merit."

Toler vs. East Tennessee V. & G. Railroad Com-

pany, 67 Fed. 168.

See also, Northampton Trust Co. vs. Traction Co.

112 Atl. 871 (Pa.).

AVhile the case went off upon another point the

court strongly questioned the right of an intervenor

to assert that a debt is not due (much less the mere

question of a demand) when the defendant admitted

that it was due.

We also make the point, which has incidentally

appeared before, that no demand is necessary where

such demand would be futile. If a debtor states

that payment will not be made when due he waives

a demand. It is the uncontradicted evidence that

the directors intentionally defaulted. (Tr. pp. 420,

421, 509, 510). They so agreed and announced in

the late October meetings of 1927, when the entire

matter was thoroughly discussed. And right here

is further consideration of the stockholders and

further refutation of any fraudulent desires. They

decided to default "with the understanding that if

any developments in the mine would occur in the
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meantime that were of importance * * * then of

course it would not go * * * ". (Tr. pp. 509, 510).

A demand is always for the benefit of a debtor

and, where it would be useless, it is excused.

"The i^rimary object of a demand is to enable
defendant to perform his obligation or otherwise
discharge his liability without being subjected to

the inconvenience and expense of litigation; and
it is for this reason that it is held that no demand
is necessary where it appears that defendant could
not or would not avail himself of the opportunity
so offered."

1 C. J. Page 979, Section 75.

"Error is not unfrequently fallen into upon this

question of demand before suit by not keeping in

mind the object of a demand, and the underlying
principle upon wliich it is required in certain
cases."

Guthrie vs. Olson (Minn.) 46 X. ^Y. 853.

"A demand, although otherwise essential, need
not be made where it sufficiently appears that if

made it would be merely useless ceremony and
would not be complied with. Thus no demand is

necessary where defendant could not comply
therewith, particularly where by his own act he
has disabled himself from complying, or where he
has stated in advance that he w^ould not
comply***"

1 C. J. Pages 980, 981, Section 80.

Cases supporting the text are found in the notes.

A refusal without a demand is a waiver of any

necessitv for a demand.
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Ferguson vs. Hull (Ind.) 36 N. E. 254.

Abels vs. Glover, 15 La. Ann. 247.

Chicago etc. Railway Co. vs. Fosdick 106 U. S.

47.

In the last mentioned case, see the dissenting

opinion of Justices Waite and Harlan wherein it is

asserted that a demand is waived by a corporation

where it has previously declared that it could not

meet its interest upon the appointed date. The dis-

senting opinion is not in conflict with the main

opinion upon this point.

It is also true that intervening stockholders can

set up only such defenses as the corporation itself

would be entitled to interpose. The corporation may

default intentionally, thereby waiving demand. The

corporation, itself, never complained of the absence

of a demand. Where the corporation camiot com-

plain the intervenor cannot complain.

3 Fletcher on Coi-poration, Sec. 1375, bottom page

2356, top page 2357.

Equitable Trust Co. vs. Washington etc. Co. 300

Fed. 601 (E. Dist. Wn. S. D.).

Big Creek Gap Company vs. American L. & P.

Company, 127 Federal 625 (C. C. A. 6th Cir.). (see

particularly page 633, paragraph numbered 1.)

i
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Also, under this discussion, we desire to direct

attention to the fact that, at the time of the trial,

there existed not only the default of January 1, 1928,

but the later, additional default of July 1, 1928,

which last was set up in complainant's answer to

the amended petition in intervention (Tr. pp. 43-44)

together with an allegation that this was well known

to the intervenor and other stockholders, who, not-

withstanding that the property was in a receiver-

ship and the receiver could not pay the coupons, had

made no provision for the payment of that install-

ment of interest. Since the trial, there have been,

presumably, three additional defaults of interest,

those of January 1 and July 1, 1929, and that of

January 1, 1930.

The only place in the mortgage which intimates

a demand, as a condition precedent, is section 3 (Tr.

p. 718), which applies only to acceleration of princi-

pal.

Section 4 (Tr. pp. 718-720), provides that

*'In case default shall be made in the payment
of the principal of or any interest on said bonds,
or any of them, and such default shall continue for

a period of thirty days * * * " the trustee may
enter upon and operate the property.
Section 5 (Tr. pp. 720-722), provides that

"In case any default shall be made and shall

continue for thirty days as aforesaid * * * " there
may be a sale of the property by the trustee.
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Section 8 (Tr. pp. 724-727), permits the trustee,

"in the event of default and continuance thereof, as

aforesaid," to use foreclosure proceedings, instead

of entry and sale.

From the foregoing, it clearly appears that the

trustee had the right, after the default of January

1, 1928, and its continuance for thirty days, to com-

mence a foreclosure suit for the unpaid interest and

that no demand for the payment of interest was

necessary. It is almost a gratuit.v to cite any author-

ity that foreclosure for non-payment of interest is

proper when the mortgage so provides, and we

merely cite one text and one case:

''A default in the payment of interest stipulated

in the mortgage may constitute such a default as

will justify a foreclosure. Thus, where the debt
secured is payable at a future day, with interest

payable in the meantime at stated intervals, and
default is made in the payment of an instalment
of interest, a suit in equity may be maintained to

enforce the lien of the mortgage, so far as such
instalment is concerned, unless the instrument
discloses an intention that foreclosure should not
occur until the maturity of the debt, and likewise,

a foreclosure cannot be had before the maturity
of the principal debt where there is no stipulation

for a prior payment of the interest, or the mort-
gage provides that accruing interest shall be
added to the principal. Where the mortgage or
deed of trust so provides, a power of sale may be
exercised upon default as to an instalment of

interest, although the principal is not yet due, al-
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though, obviously, to justify such a sale, a default

must have occurred."

41 Corpus Juris, 856, 857.

Since the trust deed in question is not within any

of the exceptions expressed in the above text, nat-

urall.y, without any demand, this suit is good for the

interest past due at the time of the commencement

of the suit, which was then more than sixty days

over due. Since that time four subsequent instal-

ments of interest have become due and unpaid.

An interesting case is McFadden vs. May's Land-

ing Co. 22 Atl. 932 (N. J. E.), the bill was filed upon

the theory that principal as well as interest was

due. The lower court gave judgment as prayed. The

appellate court found that, under the terms of the

mortgage, interest was not due. It also found,

under a statute of New Jersey, that where the whole

of the mortgage money is not due and part of the

property cannot be sold without injury to the re-

mainder, then the whole shall be sold. Under that

statute the court held that, notwithstanding the suit

had been commenced for principal and interest, the

suit was good for the past due interest and that it

was proper to sell the whole property, it being a

railroad property and, nothing appearing to the

contrary, it would be presumed that part could not

be sold without injuring the whole. The opinion

concludes, "and I must therefore advise a decree
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for the amount of interest clue and unpaid and a

sale of the mortgaged property."

The New Jerse}^ statute seems a mere declaration

of the law as it othei'wise exists. The lower court

has found that the property is such that it must be

sold as a unit. There was against it not only the

past due interest, but receiver's certificates of

around $250,000. The sale, therefore, was good, as

a unit, any way it is viewed.

The main reason we cite this case is to show that

a suit, commenced for principal and interest, is still

good for interest alone, if it be found that the princi-

pal was not due when suit was commenced.

A provision for optional acceleration of princijDal

does not prevent foreclosure for default in interest.

Brown vs. Denver Omnibus Co. 254 Fed. 560 (C.

0. A. 8th Cir.).

This brings us to a provision of the trust deed

which seems to have been designed to meet just such

a question as is now raised b}'' the intervenor (Tr.

p. 722)

:

*'In the event of any sale, whether made under
the power of sale herein granted or by judicial au-

thority, the whole of the principal simis of th'C

bonds, if not previously due, shall at once become
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due and payable, anything in the bonds or in this

indenture to the contrary notwithstanding."

Such a provision, as to a private sale, has been

held valid, even against a purchaser from the mort-

gagor.

Tidwell vs. TTittmeier, 43 So. 782 (Ala.)

We do not see how any successful objection can

be raised to this provision. The intention is mani-

fest. It matters not how the trustee may have come

into court. It matters not whether there have been

informahties or not. If the default, whatever it

may be, is not cured in the length of time which must

elapse before actual sale, then the whole debt ma-

titres. And it is a salutary provision. If there is to

be a sale for any pui^pose then it is the part of wis-

dom to have the one sale for all purposes and to dis-

pose of the entire debt.

For the several reasons given, we submit that the

objections of the intei'venor, whether considered as

directed to Benham's demand or to the absence of

a demand, are untenable.

RECEIVER'S CERTIFICATES SUPERIOR
TO MORTGAGE LIEN. (Brief pages 59-64).

The cases cited by intervenor may be analyzed as

follows

:
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Wood vs. Guaranty Trust Company, 128 U. S. 416.

This case does not involve receiver's certificates,

nor any principle applicable thereto. Furthermore,

following the language quoted by intervenor, the

Court added: ''We do not undertake to decide the

question here, but only point it out."

Kneeland vs. American Loan etc. Company, 136

U. S. 89; 34 L. E. 379.

The case from which the quoted language was

taken was a railroad case in which it was decided

that receiver's expenses could be given priority to a

mortgage. The quoted language, therefore, was not

necessar}^ to the decision and is mere dictum.

Farmers Loan etc. Co. vs. Burbank, 196 Fed. 539.

The case was almost ready to go to decree when

the public service commission intervened and re-

quested the Court to order the receiver to spend

$135,000 in reconstruction work and to make tlie

charges prior to the mortgage. Naturally the court

refused. The appellant would have made the de-

cision more clear had it quoted from the opinion

:

"It will be seen at a glance that the Court is

not asked to merely conserve and keep in repair

the property in its charge until an order of sale

can be made."
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Farmers Loan etc. Co. vs. Grape Creek Coal Co.

50 Fed. 481.

This case is mucli more closely in point than most

of those cited by intervenor. But it presents essent-

ial differences. The corporation was admittedly in-

solvent. Twenty-five per cent of the bondholders

resisted the application. There was no pretense that

money was needed for conservation or upkeep.

There was no showing of absence of available funds

for taxes and the main argument was that the re-

ceiver believed he could make the mine pay if al-

lowed to operate it.

Doe vs. N. W. Coal Co. 78 Fed. 62.

It does not appear that, when ordered by the

Court, the receiver's certificates were made a prior

lien. Apparently they were issued without their

status being fixed. Upon final hearing they were

declared superior to the lien of consenting lien

holders and inferior to those of non-consenting. This

citation, then, is authority for the superiority of the

certificates in the instant case, practically all of the

bondholders having consented and the Intervenor

being no bondholder.

Fidelity etc. Co. vs. Roanoke Iron Co. 68 Fed. 623.

A fraction of the syllabus sufficiently distin-

guishes the case,
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"A court of equity has no power, without the

consent of all lien creditors ***** unless it be
necessary to do so in order to preserve the exist-

ence of the property or franchises."

In our case we had both the consent and the ne-

cessity of preservation.

Int. Trust Co. vs. Decker, 152 Fed. 78.

This is another case in which it is recognized that

consent gives this power. "Except by the consent

of the mortgage lienholders, " is the phrasing.

Nowell vs. Int. Tmst Co. 169 Fed. 497.

The whole question in this case turned upon

whether the bondholders had or had not consented,

thus recognizing the effect of consent.

Merriam vs. Victor Placer etc. Co. 60 Pac. 997.

This was not a case involving receiver's certifi-

cates:

"The question *** is one of priority in the dis-

tribution *** between a mortgagee and unsecured
claimants for labor and supplies furnished the

mortgagor prior to the appointment of the receiver

and after the execution and recording of the

mortgage."

International Trust Co. vs. United Coal Co. 60

Pac. 621 (Colo.)
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This is a very interesting case, the first of those

cited by counsel wliich refers to the doctrine that a

rule, differing from that contended for by intervenor,

applies in cases of foreclosure of mortgage where

the application for a receiver is by the mortgagee.

It was sought, in this case, to extend the mortgage

principle to a receivership where the receiver was

appointed at the instance of an unsecured creditor.

Raht vs. Attrill (K Y.) 13 N. E. 435.

Not only were neither the bondholders nor trus-

tees parties, but the order for receiver's certificates

was made without any notice to them. What Court

would refuse to hold that they did not supercede

the mortgage?

The labor of answering the brief of Intervenor is

greatly augmented by the number of cases cited

w^iich do not at all meet the point under discussion.

Wiggins vs. Neversink L. & P. Co. 47 Misc. 315;

93 N. Y. S. 853.

The opinion is very brief. The receiver wanted

money to "put defendant's plant in condition to

run." The action was to foreclose a mortgage. It

does not appear who opposed the application, but it

was opposed by counsel. We assume by counsel for

the mortgagee, as no intervention is shown. The

application naturally was denied.
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Hooper vs. Central Trust Co. 32 Atl. 505 (Md.).

The certificates were issued not to preserve

property, but to pay unsecured claims against the

defendant.

Central Trust & Savings Co. vs. Chester etc. Co.

80 Atl. 801 (Del. Ch.).

This was a receivership instituted not by a mort-

gagee. It was based on defendant's insolvency.

Nevertheless it was held that such expenses in con-

serving the property as benefitted the bondholders

might be paid out of proceeds of foreclosure.

From the foregoing it appears that few, if any, of

the cases cited by intervenor support his contention.

We desire to submit a few authorities directly in

point.

Title Insurance & Trust Company vs. California

Development Company (Cal.) 152 Pac. 564:

"The appellant argues that the Court was with-
out authority to make the receiver's certificates

a lien prior to that of the bonded indebtedness.

We may assimie that the California Development
Company was a private, rather than a quasi public,

cor]:)oration. It is no doubt the general rule that

in case of such a coi^Doration

—

'the court will not, as against the objection of

a minority of the bondholders, issue receiver's cer-

tificates and make them a prior lien upon the mort-
gaged property, for the pui'pose of procuring
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funds to continue the management and operation

of the business, the power of the court to incur

liabilities being limited strictly to the necessary

care and preservation of the property during the

receivership.' High, Receivers (4th Ed.) Sec.

312 B.'

The power to supersede prior liens by certifi-

cates issued for the purpose of carrying on the

business of the corporation has generally been
limited to the case of railroad receiverships. Id.;

34 Cyc. 297. But there can be no question of the

right of the Court to give priority to certificates

issued to enable the receiver to carry out the

primary object of his appointment, viz., the care

and preservation of the property. The appellant

argues that some at least, of the expenditures for

which leave to issue certificates was asked were

designed, not to preserve the property, but to en-

large and extend the system and for other pur-

poses. No specific part of the evidence is re-

ferred to in support of this claim. It is sufficient

to say, in answer, that our own reading of the

record satisfies us that there was ample evidence

to justify the conclusion that all of the expendi-

tures authorized by the court were required for

the actual care and preservation of the property

committed to the receiver's custody."

Lockport Felt Company vs. United Box, Board &

Paper Co. 70 Atl. 980 (N. J. E.)

:

"From the cases above cited and from the con-

stant course of practice in this state the rule may
be deduced that, in case of private corporations,

the court may authorize its receiver to borrow

money upon the faith and credit of all the prop-

erty of the corporation, and authorize the issuing

of securities which shall displace all prior liens
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and incumbrances, but only for one purpose, viz.,

the preservation of the property and the expenses
of realizing upon it by a sale. This necessity

should be imperative and paramount, and under
no other circumstances can a court justify itself in

attempting to undermine prior liens.

"The rule which forbids the displacement of

prior liens by receiver's certificates, at all events

in the case of private corporations, is not the rea-

sonable rule. It goes too far. It may well be that

one of the chief reasons for appealing to the court

to appoint a receiver is that the property may be
l^reserved from spoilation or destruction; and if,

after the court shall have assumed to care for the
property, it finds that there is no income to sup-

port it, and that the court has no power to pledge
the property for its own preservation or realiza-

tion, the original action in appointing the receiver

would l)e futile. Under no circumstances would
the court be justified in authorizing its receiver

to borrow money and make the obligation there-

of a first lien on the property of a private cor-

poration by the displacement of existing liens for

the mere purpose of continuing the business in

which the company was engaged, unless possibly

in a case in which it satisfactorily appeared that

the continuation of the business was absolutely

essential to the preservation of the property in the
receiver's custody. In the case of a private cor-

poration this necessity is made the criterion.

"In addition to the limitations thus set to the

power of the court, it may be well to add that in

every case the power now appealed to is an extra-

ordinary one, and is liable to abuse unless exer-

cised with the utmost caution. The court should
be satisfied by a prex3onderance of circumstances
that no other course could be successfully adopted,
and that practical ruin would ensue if the author-
ity were withheld. All the facts should be ex-



99

hibited which make the necessity apparent, all

the parties affected should be notified, and a full

hearing accorded to all objectors."

One of the most interesting cases we have read

upon Receivers, their certificates and their general

duties, is,

Cox vs. Snow 273 Pac. 933 (Id.)

It discusses certain fundamentals not ordinarily

presented. There is much loose language in cases

that courts have no "power" or no "jurisdiction"

to order receiver's certificates made a lien prior to

a mortgage in cases of private corporations, except

upon consent. We have always considered such

language as being ill-advised and unsound. "Con-

sent" never gives power nor jurisdiction. There-

fore the power and jurisdiction must exist even in-

dependently of consent and w^hat the Courts should

have said is, that, in certain private corporation

cases they would not exercise that power without

consent.

Cox vs. Snow covers this point.

"Fundamentally the courts have as much power
to issue receiver's certificates in the case of a
strictly private enterprise as in the case of a quasi
public one. In the case of private enterprises, they
have not, however, assumed the same right to dis-

place vested interests which they had assumed in

the case of railroads. Montgomery Coal Corpora-
tion V. Allais, supra. See, also note in 40 A. L. R.
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244. Where the certificates have been issued for

any other purpose than preservation in connec-
tion with private enterprise, they generally have
been made subordinate to existing liens, or, if

given priority, the rights of existing lienholders

have been waived. '

'

The Court also discusses preservation and inti-

mates that it may include operation, although not

ordinarily given that significance.

"The question of whether a certain purpose is

one of 'preservation' or something else is purely
relative. Basically, everything a receiver does is

for 'preservation'. The order appointing a re-

ceiver usually reads that he is appointed for the

purpose of 'protecting and preserving the jDrop-

erty'. Even where the receiver operates a rail-

road, he is presei*ving the property for the public,

the creditors, or the stockholders. But where the

courts make a distinction between 'preservation'

of the property and the 'operation' of the prop-
erty, preservation is usually used in a naiTow
sense, meaning the prevention of the destruction

of the property."

There is further discussion, too detailed to quote

in full, to the effect that the Court may defer a sale

for a reasonable time to effect a beneficial sale, but

that where there must be a sale it should be held at

the earliest practicable moment (citing Union Land

& Cattle Co. cases from this C. C. A.) ; that the court

should not, except under unusual circumstances,

order certificates for operating purposes, that, "the

propriety of issuing the certificates, as distinguished
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from the power to issue tliem, is largely discretion-

ary with the receiver and the trial Court". Then

the Court said, page 937:

"The entire receivership proceedings were be-

fore the trial Court which granted the receiver

authority to issue the certificates. A fair infer-

ence from the facts is that in the receiver's judg-

ment the certificates should issue and that a

present sale of the property would entail sacrifice.

The fair inference, if not the express terms of the

stipulated agreement, is to the effect that the inter-

ested parties who made the stipulation—that is,

the receiver, the b<jard of directors, and the pro-

testing stockholder—considered that a present

sale would entail sacrifice, and we must conclude

by reason of the above that the trial court was
of the same mind."

We submit that the foregoing very largely covers

our case.

The cases cited by intervenor and the contentions

mad-e by him are made without due regard to the

facts in this particular case.

This is a suit brought by a mortgagee. The mort-

gagee represents every bondholder. Tlie receiver

was appointed at the instance of the mortgagee and

the defendant consented to the appointment. (Tr.

p. 64). While the original application to borrow

funds (Tr. pp. 69-76) and the application for the

right to borrow additional funds (Tr. pp. 90-93)

were made by the receiver, both applications were

consented to by the complainant and the complain-
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ant still not only consents but insists that the re-

ceiver's certificates be a lien superior to the mort-

gage. We are, therefore, within all of the cases hold-

ing that receiver's certificates can be made superior

to a mortgage when the mortgagee consents.

Not only did the complainant consent, but there

was an express consent by the representative of

nearly all of the bonds. (Tr. pp. 72, 80, 392, 393).

The evidence upon which the original application

was granted is not presented upon this appeal and

it will be presumed that it completely supported all

of the allegations of the application. The Court so

found. (Tr. p. 83).

The present objection of the intervenor presents

almost an amusing situation. Following the grant-

ing of the original order, and before the final order

was signed and filed, the intervenor filed a motion

to limit the order appointing receiver, by eliminat-

ing the provision for his carrying on mining opera-

tions and business of the defendant, (Tr. pp. 77-79).

He also filed a notice of motion to vacate the minute

order, (Tr. pp. 81, 82). These motions were heard

upon June 7th and 8th, 1928. Mr. Kirchen testified

fully. (Tr. pp. 608-637). His testimony showed that

pumping was absolutely necessary to the preserva-

tion of the mine and that complete mining opera-

tions, with a cliance of saving the property for

everyone, would cost no more than pumping alone,
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as pumping then must carry necessary fixed cliarges

(Tr. pp. 539, 610, 611). The testimony referred to was

not the testimony given upon the hearing of the

original application, but was in the nature of a re-

call of Mr. Kirchen for cross-examination, the ex-

amination being conducted by Mr. Griffith. Kir-

chen 's testimony was so convicing that Mr. Griffith

was completely won over to Mr. Kirchen 's view, as

shown by Mr. Griffith's remarks to the Court. (Tr.

pp. 617-621, 629-634). We quote from page 632:

"I do not see, frankly, that the intei^enors are
in a position, where in attempting to apply the
rule in view of all that Mr. Kirchen has shown to

the Court, they can insist that he be curtailed in

these operations where they are limited to the ex-
tent to which he has indicated, and may be pro-
ductive of great good in a substantial way by the
intrinsic values of the ores themselves, and by the
position which the coi-poration and the stock-

holders may be in with reference to an ultimate
possible redemption or sale of the mine upon more
advantageous terms than if this work were not
conducted. '

'

As a matter of fact all counsel concluded that the

intervenor was satisfied, and that all the intervenor

wanted was to be admitted upon a parity with other

bondholders. This is the only reasonable inference

from the correspondence between Kirchen and

Pinney immediately following. Pinney, by the way,

was the intervenor 's backer and the only one to be

considered. This is apparent not only from all the
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correspondence between Kirchen and Pinney, but

from intervenor's own testimony (Tr. pp. 308-347,

see particularly 346, 347). It is also apparent from

the use by Mr. Griffith of "Intervenors" and

"the}"" in the language just quoted.

Under date of June 9th, 1928 (Tr. pp. 336-340)

Kirchen wrote Pinney a letter in which he offered

to get Pinney his full bond quota and to include any

of Pinney 's friends in the offer. Pinney replied

(Tr. pp. 488-493) under date of June fifteenth, de-

clining the offer. We call particular attention to

the fact that Pinne}^ expressed anxiety upon any

reorganization that the "directors and heavy stock-

holders", of whom the intervention so bitterly com-

plains, "ought to agree to take their proportion of

the stock." Apparently, although claiming that they

were thieves, he was still willing to permit them to

finance the company if he was taken care of. In this

same letter Pinney positively declines to take the

offered bonds and to come in upon a parity with the

other bondholders. Here was an offer to give ex-

actly what he complained had not been given him.

He not only declined the offer, but set up a counter

proposition that he and his friends be given more

favorable terms than the other bondholders. Not-

withstanding such a proposition Kirchen still

further endeavored to satisfy Pinney by a letter of

June 18th, 1928 (Tr. pp. 340-345), but without suc-

cess. Going into the details of this correspondence
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is almost a digression from the main point, but we
want it before the Court. The main point is that

the intervenor actually, through his attorney, con-

sented to the issuance of the original receiver's cer-

tificates upon the terms of the application, and that

subsequent correspondence with Pinney developed

no resistance upon this point.

Very significant evidence of the fact that com-

plainant and even the Court considered all objec-

tions of the intervenor to have been withdrawn, is

the fact that there is no order denying either of the

intervenor 's motions. Counsel for the intervenor

must himself have considered the motions as in

effect withdrawn or he would have insisted upon a

ruling.

To the application for an order to borrow addi-

tional funds (Tr. pp. 90-9J:) the intervenor did file

objections (Tr. pp. 94-97). The application was

granted. (Tr. pp. 97-102). It is to be noted, how-

ever, that the objection goes only to the issuance of

further certificates and does not go to making them

a lien prior to the morgage. The intervenor must

stand uxDon his objections, which are confined to the

issuance of any further certificates whatever.

Furthemiore, the objection does not go to pmnp-

ing operations and the attendant fixed charges,

amounting to $25,000 a month. It seems to have been

conceded that this was an absolute necessity to the
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preservation of the mine. In fact, upon the trial, Mr.

Griffith expressly limited his objections to "the

continuance by the receiver from this date of the

expenditure for further development or exploration

work". (Tr. p. 374). Pumping, with attendant fixed

charges, cost $25,000 a month (Tr. pp. 301, 302, 306).

Production carried the cost of mining and explora-

tion, so that the additional work of mining and ex-

ploration, cost no more than pumping alone. (Tr.

pp. 301, 302, 306). Exploration was necessary to the

development of new ore bodies, so that production

could be sustained. There was also the possibility

of the development of such an ore body that the re-

ceivership would be a success, debts paid out and

the mine restored to the stockholders.

From the foregoing it is apparent that the only

objection of the intervenor was to mining and ex-

ploration, which was being carried on by the re-

ceiver from production alone and was not a burden

upon the receivership nor upon the stockholders

and was the only possibility of saving the mine for

the stockholders.

It follows that the purpose of the certificates was

only for the preservation of the property and that

the intervenor has actually consented to the issuance

and lien of these certificates for that puipose.

The present contention of the intei'venor is
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further evidence of the lengths to which he and liis

friend Pinney will go in their efforts to secure spe-

cial favors. As Pinney said in his letter to Kirchen

of March 21, 1928 (Tr. p. 487) ''I still contend I am
not in the same class as the ordinar}^ stockholder."

He certainly is not. The ordinary stockholder be-

lieves that everything possible was done for him and

for the mine and offers no objection to the fore-

closure. Pinney and the intervenor alone are look-

ing for special favors.

The testimony supporting the second application

to issue receiver's certificates is not before this

Court, consequently it will be presumed fully to

have borne out the allegations of the application,

which the Court found to be true. (Tr. p. 98).

The record does not show that the intervenor pre-

served any exception to the order.

But the intervenor never was and is not now in

any position to object to the receiver's certificates

nor their paramount lien. The intervenor is not a

bondholder and never was a bondholder. He inter-

venes as a stockholder only. He made his complaint

on behalf of himself and others similarh^ situated.

(Tr. p. 34). It is no concern of a stockholder whether

receiver's certificates are superior or inferior to a

mortgage.

We again call attention to the fact, that, while
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this rcocivorship has been attended with disappoint-

ments, while ore bodies, the existence of which in

paying quantities seemed certain, were found not to

exist, or insufficient in quantity, while unexpected

geological faults have developed, all of which con-

ditions resulted in a failure to save the mine from

foreclosure, nevertheless the expenditures have not

exceeded the j)rice of merely conserving the prop-

erty. Whenever the question came up it was the un-

disputed testimony that it cost no more to mine,

mill and attempt to develop new ore bodies than it

would have cost merely to maintain the pumps in

operation and meet necessary fixed expenditures.

The delay in foreclosure has been occasioned solely

by the activities of the intervenor, who is likewise

responsible for the major amount of receiver's cer-

tificates outstanding. Had the mine been shut down

it would have been a total loss to everyone, includ-

ing the intervenor. The entire workings would have

been flooded within a few days b}^ vast quantities

of water. Since it would cost no more to continue

the mine as a complete going concern than it would

have cost merely to maintain it free from water the

Court wisely permitted the receiver to continue the

normal workings of the mine. The returns from

those nonnal workings took up the entire excess

over the cost of pumping alone, and there was al-

ways the possibility of the development of such an

ore body as would have saved the mine for every-

one. The receiver's certificates are, therefore, en-
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tirely within the rule of issuing certificates for the

conservation and preservation of property. The

working of the mine was entirely ancillary and sub-

ordinate and was entirely taken care of by produc-

tion. Far from being, as claimed by intervenor, any

kind of a device to steal the mine, these receiver's

certificates were intended as much for the protec-

tion of stockholders as for any other purpose. They

kept alive the possibility of success. When Kirchen,

one of the alleged conspirators, was asked how he

would feel if, during the receivership, he could make
a real strike and save the mine for the stockholders,

he replied "that would be the happiest moment of

m}^ life", and no one who heard him doubted his

sincerity.

Finally, let us observe, that in preserving the

mine and carrying on mining operations, the re-

ceiver was doing exactly what he was bound to do

by the terms of the mortgage. The mortgagor

covenanted

:

"That during the term of this indenture it will

conduct mining operations continuously upon its

properties and will not discontinue its pumping
operations nor permit its mines to be submerged
or flooded, * * *." (Tr. p. 715).

It also covenated:

"In that event (suit) the trustee shall at its

option as a matter of right, be entitled to a re-
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coivorsliip pending any such suit, of all the mort-
gaged property, and income thereof, and of the
business of the Company as part of the security

hereby i)ledged and without reference to other
considerations." (Tr. p. 725).

PREJUDICE RESULTING FROM THE
ISSUANCE OF RECEIVER'S CERTIFI-

CATES. (Brief, pp. 64-71).

Intei^enor protests because this sale was made

not only pursuant to decree, but also by the receiver,

as a receiver, in order to secure funds to discharge

his trust and to clear up the receivership. There

seems little in the argument made by the intervenor,

apart from a statement of facts and a claim of preju-

dice. There is no question of the jurisdiction of

the Court to order a sale by a receiver, in fact it was

his duty to sell the property and conclude the re-

ceivership. It was also his duty, in his capacity as

the officer appointed by the Court, to make a sale

under the decree of foreclosure. Hie had two sep-

arate orders under which he could act. He had two

separate duties to perform. Naturally he could not

make two separate sales and he made but one. If

the interested parties availed themselves of two

separate remedies, and one was less acceptable to

the intervenor than another, we do not see how that

has any bearing upon the right of the Court to

direct and the receiver to act under both authoriza-

tions. Apparently the inten^enor admits that if

there was any infirmity in the decree which ordered
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a sale of both real property and personal property

in a unit, without redemption, that is cured by the

receiver's sale. To sa}" that the receiver's sale ac-

complished this end in no way operates as an argu-

ment agamst the use of this method. If the right

to use such a sale existed the interested parties

were entitled to use it and all interested parties,

except the intervenor, were agreeable to its use. The

intervenor is not even prejudiced because the inter-

venor has never shown that he, or any other stock-

holder, or the corporation, either offered to or could

have redeemed. The intervenor w^as not even a bid-

der at the sale. He was only a protestant.

The cases cited upon pages 71-73 of intervener's

brief have no bearing upon the sale by the receiver,

which this subdi^dsion of the brief seems to be in-

tended to attack, yet we analyze them.

Hoyle vs. Plattsburgh Railway Co. (N. Y.) 13 Am.
Rep. 494.

Rolling stock of a railroad is personal property

and when mortgaged without realty and not as a

chattel mortgage cannot be sold under a realty mort-

gage. Held that the rolling stock did not pass under

a sale of the real property.

Ours was a real and a chattel mortgage, and was

recorded as both.
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Covington and Lexington E. R. Co. vs. Bowlers

Heirs, 9 Bush (Ky.) 468.

Where a director purchased property of a cor-

poration v^^ithout consent of the corporation or the

Chancellor hy whom the sale was ordered, it was

held that the corporation had the right to surrender

of the property to it upon placing the director in

statu quo.

Our sale was not to a director and the decree pro-

vided for purchase by the bondholders. We hear

nothing from the intervenor about placing the pur-

chaser in statu quo.

Wilkinson vs. Bauerle (N. J.) 7 Atl. 514.

When a director of a coi^oration, buys at non-

judicial sale, propert.y of an insolvent corporation,

if the sale is not made in good faith or does not pro-

duce full value the directors will be answerable to

creditors. In our case we have a judicial sale, and

no controversy with any creditor.

Hitherto we have failed, as we commented upon

intervenor 's cases, to call attention to the fact that

the great bulk of those cited concern surreptitious

private sales, not judicial sales. In the present case

we have a judicial sale made nearly 12 months after

suit was started and nearlv 10 months after the
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intervention. There was ample opportunity for the

intervenor, or any one else, to organize a bidding

syndicate if they considered the property worth it.

Please note that every dollar contributed by bond

purchasers and from the sale of receiver's certifi-

cates has actually and with the best business judg-

ment which could be commanded, gone into the

propert}^; that the intervenor offers no remedy, no

equit}^ and only seeks to derive some possible bene-

fit at the expense of those who have kept the prop-

ert}^ a going concern, that he still has a chance to

come in with the purchaser upon equal terms, but

declines. Please note further that there is no proof

whatever of inadequacy of the consideration paid

b}^ Cole.

Patterson vs. Portland Smelting & Refining

Works (Or.) 56 Pac. 407.

We think the intervenor must have cited many
cases without reading them. Here the Court held

that directors who were creditors could purchase at

public sale and upheld a purchase price of $9500

although there was evidence that it was worth more.

The Court said, pp. 410, 411:

''But, notwithstanding the fiduciary relation

which exists between a principal and agent, it is

often necessary for a corporation to borrow money
or to incur debts in the purchase of property to

enable it successfullv to carrv on the business in
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which it is engaged, and, as the stockholders and
officers of a corporation are presumed to be the

persons who are most interested in its success,

they may advance money and loan credit to it, and
in doing so they are, as far as the particular trans-

action is concerned, to be regarded as strangers,

and thereby acquire the same rights which inure

to strangers. 4 Thomp. Corp. Sec. 4460. Gould
vs. Rv. Co. 52 Fed. 680; Harts vs. Brown, 77 111.

226; Steel Co. vs. O'Donnell, 156 111. 624; 41 N. E.

185; Forster vs. Mill Co. 16 Mo. App. 160; OH Co.

vs. Marburv, 91 U. S. 587; Gordon vs. Preston, 1

Watts. 385.'"

There is something in the opinion now under dis-

cussion, to the effect that when there is a direct

attack upon the good faith of a purchase by a direc-

tor from his corporation, the burden is upon him

to show adequacy of consideration. So far as con-

cerns that doctrine, in this or in any other case cited

by Intervenor, and also in reply to that point wher-

ever raised in the brief, let us now say, that the in-

adequacy of the consideration is not a point men-

tioned in the memorandum of errors; that the inter-

venor introduced no evidence upon the value of the

property at any time; that this sale was made at

public auction, that the decree set an upset price

of $627,000 (Tr. p. 161) which was the sum bid by

Cole for the property (Tr. case 5937 p. 21), that the

intervenor 's counsel attended, objected, yet made no

bid; that not only was there a public sale, but the

sale was made subject to confirmation by the Court;

that there was a hearing upon confirmation and ob-
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jections by intervener; that those objections did not

indude inadequacy of consideration and that no evi-

dence of madequac}^ nor of the vahie of the prop-

erty, was offered by the intervener, even upon con-

firmation of sale; that the evidence of complainant

and of defendant was constantly that the property

was of "speculative value" and the experience dur-

ing the receivership has so shown. It finally ap-

pears that Cole paid $627,000 for a property of

' ^speculative value", which was such when he

bought it, demanded further large outlays, and

might never prove a success.

Cole was not even a director, but if there is any

burden at all upon the directors it certainly has been

shown that more than its worth was paid for a

worked out mine in which there had been a fruitless

endeavor to locate further paying ore bodies.

Coombs vs. Booker, 31 Mont. 526; 79 Pac. 1.

This was an independent proceeding attacking a

previous transaction. Two days after sale the direc-

tors redeemed the property for themselves and

thereby made a profit for themselves. Great profits

to themselves following the sale were proven

against these directors. Proof of such profits, the

surreptitious redemption and other facts entirely

differentiate the cited case from the one before the

Court.
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Fagan vs. Stuttgart etc. Co. (Ai'k.) 120 S. W. 404.

The only possible value of this ease to Interveuor,

so far as we can see, is its more or less obiter state-

ments of law, for it was held that the corporation

and its stockholders were estopped to attack the

sale.

ERROR OF DISTRICT COURT IN DE-

CREEING SALE FREE FROM REDEMP-
TION. (Brief, pp. 71-73).

We shall not undertake separately to analyze the

cases cited under this heading. Ordinarily Federal

Courts do follow state redemption statutes. There

is no doubt of the existence of a real property re-

demption statute in Nevada. The trouble is that

Nevada has no redemption statute applicable to the

sale of real and personal property constituting one

integral unit. The holding by Federal and even by

State Courts is that real property redemption sta-

tutes cannot be made to apply in such cases and

therefore do not apply. None of the cases cited re-

motely touch this point. The Intervenor was ap-

prised in the lower Court of the precise question in

issue and of the cases which support our contention.

In his brief the Intervenor has cited no contrary

authorities and if he has any we think it rather dis-

ingenuous that he did not present them in his

opening.
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We now quote upon this subject from our brief

in the lower Court:

''ALL THE MORTGAGED PROPERTY, REAL
AND PERSONAL, SHOULD BE SOLD IN
ONE PARCEL WITHOUT RIGHT OF RE-

DEMPTION.

The foundation for this was carefully laid in the
evidence. Mr. Kirchen testified at length, giving
all necessary facts, that the real and personal
l^roperty constituted one unit, that to take away
the personality would ruin the realty and that a
severance of the personalty would immeasurably
lessen the value of the latter. He also told of the
special adaptibility of the personal property
equipment to this particular realtv. (Tr. pp. 300-

304).

When we first considered the method of sale of

this property, we confess that we were puzzled.
Must we decide at our peril what was personalty
and what realty and sell separately? If then we
did that, could the purchaser of the personalty
remove it, it not being subject to redemption, and
ruin the mine? Why could he not, if the realty
were subject to redemption? How would the bur-
den of the bonds and the receiver's certificates

be apportioned to the two classes of property?
Was it possible that this present coalition of real

and personal property into one real, workable
unit had to be destroyed?
The question was too serious to be decided by

speculation. We went to the books and we found
the answer, which is, that in such cases redemp-
tion statutes do not apply and the property is sold

as a unit and without redemption.
The rule seems first to have been laid down in
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connection with mortgages and the theory seems

to have been that when real and personal prop-

erty are mortgaged together as component parts

of a going concern the mortgagor thereby waives

the right of redemption as to the real property

and the whole plant may be sold together without

redemption.
Ordinarily, a right of redemption cannot be

waived in advance. But the law implies a valid,

legal waiver, when both classes of property are

mortgaged as a unit. The argument is that the

parties have so confused and intermingled the two
classes of property that the redemption statutes

are inapplicable, that they cannot be made to

apply.

Apparently the mortgage was drawn with this

in mind, for we read in Section 2 of Article VI,
concerning the mortgagor:
'Nor will it, after any such sale or sales, claim

or exercise any right under any statute to redeem
the property so sold, or any part thereof****'

The leading case upon this subject seems to be
Hammock vs. Farmer's Loan & Trust Co. 105 U.S.

77; 26 L. Ed. 1111.

In some subsequent cases the contention has
been made that the rule applies onl}^ to public

service corporations and is based upon inconven-
ience to the public, })ut courts have repeatedly
pointed out that while the Federal Supreme Court
did mention inconvenience to the public, it act-

ually based its decision upon the ground of the

impossibility of applying redemption statutes to

such a situation.

Recognizing the practical difficulties of apply-
ing redemption statutes to unit plants, some courts
have gone still further, have abandoned the con-

tractual relations as a basis of their decisions and
have applied the rule to foreclosures in mechanics
lien cases.
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National Foundry etc., Co. vs. Oconto Water Co.,

52 Fed. 43, 59 (C. C, E. D. Wis.)

Cont. & C. T. & S. Bank vs. Corey Bros. Const. Co.

208 Fed. 976, 984 (C. C. A. 9tli Cir.)

Amon^ the many cases where the rule under
discussion has been applied, we cite the following:

Pac. N. W. Pkg. Co. vs. Allen 116 Fed. 312 (C.

C. A. 9th Cir.)

Nat'l Bank of Commerce vs. Corless (Mich.)

186 N. W. 717.

Farmers L. & T. Co. vs. Iowa Water Co. 78 Fed.
881, 889, 890 (C. C, S. D. la., E. D.)

Simmons vs. Taylor, 38 Fed. 682, 694 (C. C,
S. D. la., C. D.)
Am. Loan & Txaist Co. vs. Union Depot Co. 80

Fed. 36 (C. C, D. Wash., E. D.)

McKenzie vs. Bismark Water Co., 71 N. W. 608,

614, 615 (No. Da.)

This case is extremely interesting in that the point

appeared new to the Court, wliich first decided ad-

versely and then, upon rehearing, completely re-

versed itself and admitted its fomier error.

Title Ins. & Trust Co. vs. Calif. Dev. Co. (Cal.)

152 Pac. 542, 555.

Hewitt V. Walters (Id.) 119 Pac. 705, 708; Ann.
Cases 1913 C. 35, 38.

Watkins vs. Minn. T. M. Co. (Minn.) 42 N. W.
• 862.

High on Receivers, 4th Ed. Sec. 199C.
Blair vs. 111. Steel Co. (111.) 42 N. E. 895; 31

L. R. A. 269.

3 Fletcher Corp. P. 2372 Sec. 1388.
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Many other cases could be cited.

We quote from Pac. N. W. Pkg. Co. vs. Allen,

Supra, pages 314, 315:

'The general doctrine applicable to this case is

not confined solely to railroad i)i'operty, nor to

cases where the general public is interested. It

has been applied to canals, telegraphs, telephones,

and electric Hght, gas, and water plants, as well

as railroads; and in all such cases it has been held,

under a great variety of circumstances and con-

ditions,—some stronger and others less in degree
than presented in this case—that the entire prop-

erty should be sold as an entirety, without the

right of redemption, notwithstanding the pro-

visions of state statutes where the property is

situated allowing redemption of real estate. Na-
tional Foundry & Pipe Works vs. Oconto Water
Co. (C. C.) 52 Fed. 43, 58; Columbia Finance &
Trust Co. vs. Kentuckv Union R. Co., 9 C. C. A.

264, 60 Fed. 794, 802; Fanners' Loan & Trust Co.

vs. Iowa Water Co. (C. C.) 78 Fed. 881, 889, et

seq., and authorities there cited; McFadden vs.

Railroad Co., 49 N. J. E. 176, 190; 22 Atl. 932, 937.'

'The true doctrine upon which the principles

above cited are founded is that of necessity arising

from the condition and character of the property
mortgaged, although it is in several of the cases

based upon the public or quasi public character of

the corporation whose property is to be sold. But
even if it should be conceded that the public or

quasi public character of the corj^oration or prop-
erty is in any manner essential to the application

of the rule, it exists in this case. The record dis-

closes the fact that the entire interest of the appel-

lant was mortgaged, including "all the right, title

and interest the said first party has in or to that

certain piling, roadway, or approach to the wharf
and other structures above mentioned, from the
main upland to said wharf and other structures,
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wliieli said approach connects said wharf and other

structures with the upland". It cannot be said

that the cannery buildings and other structures

erected by appellant upon the premises mortgaged
in any manner change the public character of the

wharf or destroy the interest of the general public

in the maintenance and use of the wharf, roadway,
and approach; hence the reason assigned in the

railway cases for not following the statutory pro-

visions for redemption, or selling the property in

separate parcels, are applicable to this case.'

It will be noted that, when the claim was made
that the rule applied only to jDublic service cor-

porations, the court, while not admitting the con-

tention, pointed to the public character of one ele-

ment of the property, the wharf. If the intervenor

should make such a contention, the present case

contains the same answer. The defendant has a
standby contract with the local power company to

furnish electricity, by one of its Deisel engines,

to the surrounding mines, in case the plant or

lines of the power company go out ; and it actualh^

has rendered this service in the past: One of the

Deisel engines is out of repair and the other is not

now being used since it is being held in reserve

for this very purpose. To use it regularly might
put it temporarily out of connnission just when an
emergency demanding its use might arise.

The Michigan case, the second above cited, was
one in which the rule was applied to a creamery
whose property consisted of realty, personalty
and milk routes of intangible value. It is a state

Court case and all the property was in Michigan.
The Court ably discussed the rule and held that,

^It appears to us that, instead of a rule applic-

able only to quasi-public utilities, it is applicable

to them because their property is so intermixed
that it would be impracticable to make a sale in

any other way.'
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The Court also said,

'It seems to us that the exigency which permits

a receiver to be appointed to keep the plant in

operation also furnishes a reason for selling the

property as an entirety upon a short sale without
redemption'.
In the case in 208 Federal the court said,
' Wherever the property and franchise described

in the lien is so blended together and reciprocal in

its use that to divide it and sell each part separ-

ately would destroy or greatly impair the value
of the same to the serious detriment of both public

and private interests, the decree should be made
for the sale of the same as an entirety and with-

out redemption, notwithstanding provisions of the

state statutes where the property is situated allow-

ing the redemption of real estate'.

We forbear quoting further from the cases cited.

Other cases, not cited in this brief, are given in the

opinions of the cases we have referred to.

We believe the foregoing fully establishes the

rule we have invoked and we are now notifying

the intei*venor that we do invoke this rule."

The foregoing is taken from our brief in the lower

court.

We submit that the authorities just cited com-

pletely defend the course adopted. We are also in-

clined to tliink the intervener, if confronted with a

like situation, would have found this course the only

solution of the problem presented, and would have

adopted it.

To the foregoing we now wish to add our discus-
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sion under "QUESTIONS OF PUBLIC POLICY
AND PUBLIC INTEREST", which will be found

a page or two infra. Mining in Nevada is ''the

paramount interest" and a "public use". Such

being the case, mining properties in Nevada are in

the nature of public service corporations and the

holdings of all the cases above cited, bearing upon

public service corporations, are directly applicable.

AFFIRMATIVE ARGUMENT

In the foregoing we have largely confined our-

selves to replying to the appellant 's brief. Naturally

this involved considerable affirmative argument

where it logically applied to the subject under dis-

cussion, and we trust we have not embarrassed the

Court in the orderly consideration of this case by

introducing, more or less out of order, some of our

affirmative argument. In justice to ourselves may
we state that while the typewritten transcript on

Appeal was filed with the Clerk, Sept. 4, 1929, (Tr.

p. 757), we did not receive the brief of Appellant

until Sunday, January 19th, 1930. To avoid asking

for a continuance it has been impossible to analj^ze

all of the cases submitted by counsel, cover the im-

portant points presented and make this brief as

orderly or concise as w^e should have wished. We
have been compelled to do the best we could do under

pressure and trust the Court will pardon both the

length and the order of this brief.
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QUESTIONS OF PUBLIC POLICY AND
PUBLIC INTEREST

We believe these questions are worthy of con-

sideration and that the lower Court recognized

them in its opinion. Mining properties in Nevada

occupy a position which is unique. We do not think

anv other state regards them as Nevada does.

"Mining for gold, silver, cojDper, lead, cinnebar
and other valuable mineral, is the paramount
interest of this state and is hereby declared to be
a public use."

Statutes of Nevada for 1887, page 102; Revised

Laws of Nevada Sec. 2456.

This act is still in force. Judge Norcross in his

opinion said:

"In this case it must be comprehended that we
are dealing with a precious metal mine and not

the ordinarv commercial or industrial enterprise."

(Tr. p. 606).

From this quotation and from the statute cited

we are justified in concluding that the Court con-

sidered, and rightfully considered, that in many

particulars the defendant was not an ordinary pri-

vate corporation, but was actually rendering public

service. Where mining is declared the "paramount

interest" of the state and a "public use" the impli-
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cation is that the public is directly interested in its

continued operation. The court was therefore justi-

fied in taking into consideration, and undoubtedly

did take into consideration, that the public interest

demanded that the mine should be kept in operation

during the period of the receivership; that the

workers engaged in actual mining should not be laid

off; that the little town of Tonopah should not be

deprived of the revenue to itself coming from the

laborers engaged in mining; that these laborers

should not be left without means of subsistence.

This being the case, even had there not been a con-

sent to the issuance of receiver's certificates, the

same considerations which existed for making such

certificates a lien prior to mortgages in cases of

public service corporations, actually existed in this

case. The public interest demanded that the mine

be operated for the welfare of the people. This same

consideration applies to the sale of the entire prop-

erty as a unit, and every one of the great volume of

cases which hold that i^roperty of a public service

corporation can be sold in a unit as a going concern,

and should be so sold, applies to the present case.

The Nevada statute we have quoted may be new

to this Court, but the policy declared by it has been

followed in tliis state for many years, and if there

appears any occasion for so holding we believe that

this Court is amply justified in holding that, at least

for all pui-poses of being preserved as a going con-
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eern aud for all rights and remedies connected there-

with, mining corporations in Nevada partake of the

nature of public service corporations.

FRAUD CHARGES DO NOT AFFECT
COMPLAINANT

It is the position of the complainant that the

trustee is unaffected by the charges of fraud made

by the intei'venor. It is true that the trustee is

charged with being the agent of the alleged conspir-

ators, but there is not one particle of evidence to

that effect, and that charge stands wholly imsup-

ported by the evidence. It is further the position of

the complainant that the intei^s^enor's charges of

fraud have not been proven and that even though

the alleged fraud were, if proven, a bar to the action,

the intervenor has wholly failed to jDrove any fraud

at all.

It would seem to be fundamental that it cannot be

the duty of a trustee, especially in connection with

coupon bonds, to satisfy itself of the status, with

reference to the corjDoration, of the holder of each

outstanding bond, and that when any step is taken

by a bondholder, or a group of bondholders, in ac-

cordance with the provisions of the mortgage, such

steps shall be valid so far as the trustee is con-

cerned.

Much of the argimient of the intervenor seems to
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be based upon the theory that the trustee has been

proven to be the agent of the accused bondholders

and, as such, chargeable with the fraud it is claimed

they have perpetrated. But there has been no par-

ticle of proof upon that subject. There has neither

been direct evidence nor anv other evidence from

which it can reasonably be inferred. Not only does

the trustee represent the bondholders complained

of, but it also represents a large number of holders

who are bona fide holders and for value and against

whom no fraud whatever is charged. Does the inter-

venor claim that the trustee sboidd not protect their

rights ?

The real mortgagee is the trustee and where the

mortgagee is not shown to be a party to the fraud

th-e mortgagee may foreclose.

Albanv Savins^s Bank vs. Kingsburv-Leahv Co.,

178 X. Y. S.I95, 196.

Mvers vs. Indiana Minins^ Companv (Or.) 168

Pac. 719, 721.

Land Title Co. vs. Asphalt Co. 127 Fed. 1-15 (C. C.

A. 3rd Cir.)

(Read particularly par. commencing bottom
page 14).

The evidence is that the entire outstanding bonds

to the amount of $265,000 were sold for cash and

that the prcx^eeds went into th^e property. (Tr. p.

508). A corporation receiving and retaining money

borrowed is estopped to set up irregularities, al-
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leged defects and tlie like in the execution of the

mortgage as a defense to a foreclosure suit.

Big Creek Gap C. & I. Company vs. American L.

& T. Co. 127 Fed. 625
(See particularly top paragraph page 635).

Thomas ys. Browny'ille 109 U. S. 522; 27 L. Ed.
1018.

Dickerman y. Northern Trust Co. 176 U. S. 181;
44 L. Ed. 423.

Equitable Trust Co. ys. Washington etc. Co., 300
Fed. 601 (D. C. E. D. Wn.)

In the last case cited the Court said (pp. 614, 615)

:

"We must not lose sight of the distinction be-

tween the doing by the company of an act bej^ond

the scope of the powers granted to it b}^ law, and
the irregularity in the exercise of its granted
jDowers, nor must we overlook the rule that, wdien

a corporation is acting within the general scope
of the powers conferred upon it by law, it may be
estopped to deny that it has complied with the
legal formalities which are prerequisite to the

validity of the action taken by it. That the Wash-
ington-Idaho Company is estoj)ped to assert the
invalidity of the notes and mortgage, wdiile retain-

ing the benefits of the executed transaction, seems
too plain to require extensive discussion. The fol-

lowing cases will be sufficient to sustain the cor-

rectness of that conclusion: Louisville, etc., Kail-

way Co. vs. Louisville Trust Co. 174 U. S. 552, 19

Sup. Ct. 817, 43 L. Ed. 1081; St. Louis, Vandalia,

etc., Co. vs. Terre Haute & Indianapolis Railroad
Co 145 U. S. 393, 12 Sup. Ct. 953, 36 L. Ed. 748;

Shafer vs. Spruks, 225 Fed. 480, 140 CCA. 504;

Sioux City Terminal, etc Co. vs. Trust Company
of North Ameiica, 82 Fed. 124, 27 CCA. 73; Bulil
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Independent School District vs. Neighbors of

Woodcraft (C. C. A. 9) 289 Fed. 196; Big Creek
Gap Coal & Iron Co. vs. American Loan & Trust
Co., supra; Eastman vs. Parkinson, 133 Wis. 375,

113 N. W. 649, 13 L. R. A. (N. S.) 921.

This applies even when a corporation has misap-

propriated funds, which, of course, was not the case

here.

Miss. Valle}^ Trust Company vs. Washington No.

R. Co., 212 Fed. 776 (D. C, W. D. Wn., S. D.)

Naturall}^ intervening stockholders must take a

case as they find it and can set up only such defenses

as the corporation itself would be entitled to inter-

pose. Among other things this applies to the de-

mand, and to the claim of fraud, while retaining pro-

ceeds of the bonds.

3 Fletcher Corp. Sec. 1375, bottom of page 2356,

top page 2357.

Big Creek Gap C. & I. Co. vs. American L. & P.

Co. 127 Fed. 625 (C. C. A. 6th Cir.)

(See particularly page 633, paragraph num-
ber 1).

Equitable Trust Companv vs. Washington, etc.,

Co. 300 Fed. 601 (D. C.,'E. D. Wn.)
Northampton Trust Co. vs. Traction Co. (Pa.) 112

Atl. 871, 872, 873.

In this connection we may add that a trustee is not

a mere dunmiy, but that there is vested in him a rea-

sonable discretion upon how he should act.
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Toler vs. East Tennessee V. & G. Ry. Co., 67 Fed.

168, 180 (C. C. E. D. Tenn.)

Can anyone believe that the trustee, even had it

known the claims of the intervenor and all the evi-

dence in the case, would not have been justified in

bringing this proceeding ? In our opinion the trustee

would have been comiDelled to decide that the

charges of the intervenor were without foundation.

But even if doubtful upon the subject, could it have

passed upon th« alleged disqualification of certain

bondholders? Suppose the tmstee considered that

there was a doubt upon the qualification. Could the

tiiistee have taken the chance of refusing to biing

the suit? On the other hand, assuming that doubt

existed all along the line, but further assiuning

knowledge in the trustee of the condition of the cor-

poration and the condition of the mine, would not

the trustee have finally decided that it was for the

benefit of stockholdei*s, as well as bondholders, that

the foreclosure proceeding be instituted, a receiver

appointed, the mine presented as a going possibility

and any disaffected stockholders left to the remedy

of an independent action against the men complained

of, or, the remedy of associating themselves together

and becoming bidders for the property upon the

foreclosure sale? In our opinion that was the only

safe position the trustee possibly could have taken.

The case last cited holds that it is the duty and

privilege of a trustee to exercise his best judgment.
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INTERVENTION IMPROPER

While, in this brief, the inten^ention has, so far,

been argued upon the merits, neither the trustee nor

the defendant admit that the right to intervene has

been established. The usual and proper way to

present a complaint in intervention is by motion for

leave to file and to become a party to the action. In

this case leave to file was granted without notice

and, as a motion to strike from the files would have

delaj^ed the ease materially, it seemed more expe-

ditious to meet the intervenor upon the merits of his

position as well as upon the form and the legal right

to appear. This objection was taken by answer (Tr.

pp. 61-63, 45-47.) The fact that the intervenor ap-

pears before the court is not to be taken as an ad-

mission of his legal right to be in Court.

"The mere filing of the petition pursuant to

leave does not make the petitioner a party to the

cause."

Atlantic Refming Co. vs. Port Lobos Petroleum

Corp., 280 Fed. 934, 937 (2) (D. C. D. Del.)

The Court then goes on to explain that notice

should be given, the petition heard and an order

made granting or denying the right to intervene.

Another strong case upon the denial of a petition

to intervene is,

Palmer vs. Bankers Trust Co., 12 Fed. 2nd, 747.
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This case presents many analogies to our own and

is well worth peiiisal.

Federal Equity Rule Xo. 37 is, in part, as follows:

"Anyone claiming an interest in the litigation

may at an}^ time be permitted to assert his right

by intervention, but the intervention shall be in

subordination to, and in recognition of, the pro-

priety of the main i^roceeding".

Equity, Rule 37 also provides that

"all persons having an interest in the subject of

the action **** may join as plaintiffs, and any
person may be made a defendant who has or claims
an interest adverse to the plaintiff".

Any interest that intem^nor Friedrichsen might

have in the proceedings is a derivative right which

accrues to him as a holder of stock in the Tonopah

Company. This stockholder has not, in compliance

with the provisions of Rule 27, shown that the

Tonopah Company, its directors, executive manage-

ment or receiver have been requested to take any

action by the petitioner or that they have failed to

take such action, nor does the complaint allege facts

showing that it would have been useless for him to

have requested any action by them. Guaranty Trust

Company of New York v. Chicago, Milwaukee & St.

Paul Ry. Co., 15 Fed. (2d) 434, 436 (D. C. N. D. 111.

E. D.) ; Continental & Commercial Trust and Savings
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Bank vs. Allis Chalmers, 200 Fed. 600, 611 (D. C. E.

D. Wis.)

The amended petition in intervention makes an

attempt at such an allegation (Tr. pp. 33, 34), but it

is all in the nature of conclusions and excuses. It

boils down to a statement that the intervenor did

not take action until too late. He knew of the mort-

gage, but was not watchful of the outcome. So far

as proof goes, the intervenor has utterly failed to

prove the allegations referred to. The board was not

hostile and would have wek-omed any constructive

and reasonable suggestion.

We respectfully direct the attention of tliis Court to

a substantially similar application which was made
by certain stockholders of Chicago, Milwaukee & St.

Paul Ry. Company during the recent receivership.

The case is reported in 15 Fed. (2d) 434, under the

title Guaranty Trust Company of New York, et al.,

vs. Chicago, Milwaukee & St. Paul Ry., et al. (D.C.X.

D. 111. E. D.) There a stockholder filed an applica-

tion for leave to interA'ene and become a party to the

proceeding. In the petition and during the extended

hearings which were held, a committee of stock-

holders set forth the action of the directors in

authorizing the filing of an answer consenting to a

receivership and to the appointment of receivers,

and the fact that the president of the railway com-

pany was appointed as one of the receivers and that



134

the counsel for the railway company was acting as

counsel for the receivers. Charges of fraud and col-

lusion were made against certain of the officers and

directors of the comi^any and against certain bankers

who were acting as reorganization managers under

a plan and agreement. The argument on the appli-

cation occupied four days. The application for leave

to intervene was opposed by the trustees of the

mortgages being foreclosed in those proceedings and

by the defendant railway company. Leave to inter-

vene was denied. In view of the decision of the

United States Supreme Court re Metropolitan Re-

ceivershij) 208 U. S. 90, no objection could, of course,

be made to the entirely proper action of the Board

of Directors of the company in consenting to a

receivership where they knew that the railway com-

pany had no means with which to meet its maturing

funded debt and interest charges, its floating in-

debtedness overdue and shortly to become due and

its needs in the maintenance and operation of its

system of railroads and conduct of its business. The

opinion of Judge Wilkinson, a masterly production,

clearly demonstrates that the present complaint

in intervention is defective, and that, upon his com-

plaint alone, all relief should be denied the

intervenor.

We would like to quote copiously from this opin-

ion, but its length forbids. We trust the court will

be able to read the entire case, 15 Fed. 2nd 434.
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Subsequently in that receivership an application

was made by a bondholders' committee for leave to

intervene. The opinion dealing with that applica-

tion also appears in 15 Fed. (2d) 434, at loage 437.

There are set forth on pages 440 and 441 certain

other rules governing intervening petitions. After

the court had denied the application for leave to

intervene, the bondholders' committee sought to re-

view the decision in the Circuit Court of Appeals

and in the United States Supreme Court. In both

cases application for a writ of mandamus was denied.

No opinion was written in either case. The action

taken by the Circuit Court of Appeals is not re-

ported. In 273 U. S. 650, may be found a reference

to the action taken by the Supreme Court upon the

application of the bondholders' committee.

In what we have just argued we have not for-

gotten that there are decisions to the effect that

application to the directors for relief is not necessary

where they are shown to be so antagonistic that such

relief would be futile. But it is our claim that while

the petition for intervention is prolific of mere de-

nunciatory language it fails to show such actual facts

as justify the intei'vention.

When we pass from the pleading to the evidence,

the position of the intervenor becomes completely

untenable for, instead of a grasping board we find,

immediately prior to the default, a board ready to
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apply any feasible remedy, but searching in vain

for any other course than default. It is interesting

to re-read the petition of the intervenor, at the same

time reflecting upon the evidence, and note how com-

pletely the proof fails to sustain the vitriolic charges

of the petition.

We do not refer to any particular part of the

transcript, for all the evidence covering the meet-

ings of the Directors has been previously presented.

From that evidence we contend, not only that the

intem^enor has failed to establish the allegations of

paragraph X^TI of his amended and supplemental

complaint as to the attitude of the directors (Tr. p.

33), but that the contrary has been proven by the

defendant and that, for this reason alone, the judg-

ment of the lower court should be affiiTued. It cer-

tainly is not enough for the intervenor to state in

his complaint allegations taking him out of the pro-

visions of Equity Rule 27, but it is incumbent upon

him to prove those facts.

]\nscellaxeous eeasoxs why ixter-
\t:xtiox does xot lie axd for dexial
of relief to ixtervexor.

The intervenor claims that there was fraud prac-

ticed because Pinney and Seaman were not per-

mitted to purchase bonds. Xo such complaint can

be made in defense of an action brought by the trus-
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tee to foreclose the mortgage. Aside froin the fact

that Pinnev and Seaman, not the intervenor, should

raise this, the law is that the rights of intervenors

for fraud practiced upon them as distinguished from

a fraud practiced upon the company, cannot be con-

sidered in such a foreclosure suit, in the absence of

there being a cross-bLli on behalf of such complain-

ing parties setting forth definitely their alleged

rights.

Fidelity Trust Co. vs. Wash. Or. Corp. (U.S.D.C.
Wn.

)

217 Fed. 588. See (16) page 602.

Big Creek Gap Co. vs. The American L. ifc P. Co.

(CCA. 6th Cir.)

127 F. 625. See concluding nine lines of top para-
graph upon page 627, also pa^e 633. paragraphs
1 and 2.

Please note that the only party actually before the

Court is Friedrichsen and he did not even try to get

a bond.

In every intervention there are two questions to

answer.

First: Is there a defense for the corporation?

Second: Has the corporation neglected to make

the same?

Unless both of these conditions exists then the

intervention should be dismissed.
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Atlaiitir- Refiuin^ Co. vs. Port Lobos, etc. Co. (D.C.

Del.) 280 F. 934.

3 Fletcher Corp., p. 2355 Sec. 1375.

Gimderson vs. Illinois TiTist etc., Bank (111.) 65

X.E. 326.

In a suit to foreclose a mortgage it is no defense

that the trustee, acting with the coiporation direc-

tors, so manipulated the coiporate affairs that the

corporation was unable to pay the interest, for a

mortgage foreclosure suit is not one in which to

redress grievances of minority stockholders in

affairs not directly connected with the transaction

of floating and securing the loan involved.

Title Insurance Co. vs. N. W. Long Distance Tol.

Co. (Ore.) 173 Pac. 251. See paragraph niun-

bered 5, page 254.

Continental etc. Bank vs. Allis-Chalmers Co. (D.C.

Wis.) 200 F. 600. See particularlv page 608.

Fidelitv Trust Co. vs. Washington etc. Co. (D.C.
Wash.) 217 F. 588. Svll. 16, 17.

Land Title Co. vs. Asphalt Co. (CCA. 3rd Cir.)

127 F. 1. See Syll. 4, 7.

Limitations in a mortgage upon the right of the

trustee to foreclose are strictly construed in favor

of the trustee and such limitations are not favored

by the Court.

3 Fletcher Corp. p. 2333 Sec. 1359 and notes.

Guarantv Trust etc. Co. vs. Green etc. Co. 139 U. S.

137; 35 L. Ed. 116.

Las Vegas R. & P. Co. vs. Trust Co. of St. Louis,

(X. M.) 110 Pac. 856.
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him in the intervention although his counsel tried

to save him from the admission (Tr. pp. 346, 347).

He did not explain what this "better proposition"

was. Naturally, if there was any proposition, it was

the one made to Pinney. Kirchen's letters to Pin-

ney, prior to the intervention, contain no special

proposition. The}' merely state what will probably

be open to everyone if a new coi'poration, proposed

to be fomied, buys the property. Kirchen could go

no further than that. Perhaps the recollection of

the intein^enor is at fault and he refers to Kirchen's

letter of June 9th, 1928 (Tr. pp. 336-340). In that

letter Kirchen offered, even at that late date, to get

Pinney additional bonds, or if he did not want them,

to endeavor to secure for Pinney and his friends the

same allotment of bonds in the new coi'poration as

if they had held bonds in the old. In that same letter

Kirchen said:

"I wish to state further that if your friends in

Los Angeles, who were parties to this suit, wish
to get in on some of the bonds on the same basis,

I believe I can aiTange it."

By "parties to this suit" Kirchen must have

meant, "affected by this suit", in other words,

"stockholders". Or, he might have meant "repre-

sented by the interv^enor.

"

At any rate, Pinney refused, but, in his letter of

June 15th (Tr. pp. 488-493), made a counter-propo-
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sition. He wanted for himself and associates 12,000

shares of common stock in the new corporation for

$1200. This, of course, Kirchen could not agree to

for two reasons. One was, that it was a better

proposition than anyone else had. The other was

that he could not agree, out and out, to bind the new

corporation, if it became the purchaser.

The situation recalls the case of

Palmer vs. Bankers Trust Co. (U.S.C.C.A. 8th

Cir.) 12 Fed. 2nd 747, 754.

Here the court commented most unfavorably upon

a bondholder who desired to intervene. The court

found that while the bondholder charged fraud, he

was willing to condone it provided his bonds were

paid in full.

Pinney, considerably prior to the intervention, had

commenced the correspondence leading up to his de-

mand for special favors, and we now see one reason

why he did not come into the open and do his own

intervening. He wanted to be free to make a propo-

sition favorable to himself, and, if refused, not to

have it used against him. So he backed his dummy
in the intervention and that is why the dummy was

so reluctant to admit liis relation with Pinney. We
may add that this dummy position explains why the

intervenor, upon the stand, could not give the sources
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of his information regarding tlie allegations of his

petition. (Tr. p. 321).

But, "lie who works through another works

through himself". The intervenor and Pinney are

shown working together as a unit and what affects

one affects the other. The intervention never was

in good faith, but made in the hope of being bought

off as these Pinney letters show.

Friedrichsen, the real intervenor? He was in

Court, asked to be put upon the stand out of turn

and then left iimnediately. It is a wonder he came

at all. His ignorance of why he was in the case and

of the facts alleged in his petition did him more

harm than good.

There is another reason why Pinne}^ is not inter-

vening. He bought a bond. Friedrichsen did not.

Pinney, as a bondholder, got immediate notice of

the default, the letter which was sent by Cole to all

bondholders. (Tr. pp. 423-425). He could not com-

plain that he had no notice of the default and of the

impending foreclosure. Let us say this: Ever}^

stockholder who did not get notice got exactly what

he deserved. Every man who bought a bond got

notice of the default and of the proposed foreclosure.

Even the intervenor got one from his friend, Pinney,

and introduced it in evidence. (Tr. pp. 423-425).

Every stockholder, who deserted the corporation in



143

its emergency and bought no bond, got no notice.

Let the intei'venor cry that they could not have ob-

tained bonds if they wanted to. They did not try

and, under the allotment reservation, is there any-

one who believes that, had any considerable number

applied, there would not have been a reapportion-

ment by which they would have received their

bonds? They could not tell until they tried. With

all of the industry displayed by those backing the

intervenor, only two peoj)le have been found who

made any attempt to get bonds and were not accom-

modated. They were late and they made only tenta-

tive offers. They did not subscribe. And neither

of them comes into Court! They are trying to hide

behind an alleged lack of notice to Friedrichsen of

the default and probable foreclosure and using him

as a mere dummy.

INTERVENOR FAILS TO DO EQUITY

In the last paragraph of the amended complaint

in intervention we read:

''Said intervenor offers and tenders to do
equity in the premises."

Where is the offer and tender? What has the

intervenor asked except a dismissal of the suit? Has

he made one constructive suggestion? Has he, or

Pinney, or anyone else said, "You still have $5,000

worth of bonds, tear off the past due coupons, let us
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buy them and we will go on together?" Have they

offered to pay off the bonds and take an assignment

of the mortgage?

No, there is not a single constiTictive idea. Their

position is, dismiss the suit, let the mine fill up and

we will all lose together.

Even in a case where fraud was proven, it was

held that a mortgage given to secure construction

work could be foreclosed for the reasonable value

of the construction work and the Couii quoted the

maxim, "He who seeks equity must do equity". The

evidence here is that every dollar of bond money

went into the mine (Tr. p. 508), consequently, even

if fraud had been proven, the mortgage could be

foreclosed for the full amoimt of the outstanding

bonds. The case just referred to is,

Thomas v. Brownville, 109 IJ. S. 522; 27 L. Ed.

1018.

The Court said:

"In this condition of the case they are amenable
to the rule that they who seek equity must do
equity. It is just that they must pay a fair price

for what they have received; that this mortgage,
given for the construction of the road, though ex-

cessive by reason of the fraud in the contract,

should stand for the reasonable value of what the

company actually received in the way of construe-
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tion. To permit these interveners to defeat the
nioitgage on any other teiTQs would be unjust and
would make the court the instrument of this in-

justice."

This case was cited with approval, and similar

cases cited, in

Equitable Tinist Co. vs. Wash.-Idaho etc. Co. 300
Fed. 601 (D. C, E. D. Wash, S. D.)

We would like to quote the entire opinion and ci-

tations, commencing with the sentence beginning in

the last line of page 612 and ending with the middle

of page 614. but we content ourselves with the fol-

lowing, emphasizing certain portions:

^'The intervenors are seeking no affinnative
relief of their own. but ask that foreclosure of the

mortgage be denied, on the gi-ound that it is ulti*a

vii-es and void, and they justify their advent into

the case by showing that the company, because of

fraud and collusion, had refused to appear and de-

fend the aetiun."

•*If theii' contention should be sustauied, the

result inexitably would be to cancel the notes and
mortgage and leave the property involved an asset

of the company, free from the lien of that incmn-
brance. In other words, the net consequence would
be to declare invalid notes which the company had
sold and received the benefits of, permit it to keep
and enjoy the fruits of its own wrongful conduct,

and at the same time to retain the property in-

volved, free of the moitsrage lien. Obviously, no
court of conscience could be induced to put the seal

of its approval upon so barbarous a doctrine."
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But this is precisely what the intervener asks

should be done.

We again call attention to the fact that every

dollar of the bond issue and every dollar derived

from the sale of receiver's certificates has gone into

the mine, consequently^ even though the bonds and

the mortgage should be voidable for fraud, there is

precisely the same measure of damages upon a

quantum meruit as upon the bonds themselves. The

contract then becomes the quantum meruit and the

foreclosure is proper.

REORGANIZATION

The mere fact that a reorganization committee is

formed for the purpose of having a judicial sale is

simply following a course approved generally by the

Federal Court as necessary for the protection of all

parties in interest; and the fact that foreclosure pro-

ceedings were impelled by the reorganization com-

mittee, for the pui*pose of taking over the property

on foreclosure, is no fraud and no defense to the

foreclosure.

Land Title, etc., Co., vs. Asphalt Co., (CCA. 3rd
Cir.) 127 F. 1-15. Read paragraph commencing
at bottom of page 14 and half of page 15.

Dickemian vs. Northern Trust Co. 176 U. S. 181;

44 L. Ed. 423.
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We quote the following from the last cited case

:

"We canot ignore the fact that, when large cor-

porations become insolvent, it is usual for those

interested as stockholders or creditors to seek a
reorganization upon the foundation of a judicial

sale, and that the interest of all concerned, both

stockholders and creditors, can often be best sub-

served by such a course. Under such plans, it is

usually necessary for the protection of the prop-

erty, that arrangements should be made before

hand for its purchase, or at least for the protection

of the interest involved at the sale. That a re-

organization plan of this general character was re-

sorted to by means of the litigation out of which
these appeals grew, does not suffice to support the

charges of conspiracy and wrongdoing made by
appellant."

A trustee under a deed of trust is not disqualified

to foreclose because it had consented to act with

certain bondholders conceded to represent a ma-

jority of the outstanding bonds, in such proceedings,

and as a depository of the bonds under a bond-

holder's scheme of reorganiation.

Fid. Trust Co. vs. Wash.-Or. Corp. (U.S.D.C. Wn.)
217 Fed. 588

The following is an interesting case upon the sub-

ject of intervention. The law of intervention is very

extensively discussed. It was held that intervention

wold not lie despite the contention that the trustee

approved of the bondholder's reorganization scheme.



148

The Court showed where this was discussed and

approved by various interested parties.

Pahiier vs. Banker's Trust Companv (U. S. C. C.

A. Colo.) 12 Fed. 2nd 747.

DISCRETION OF DIRECTORS IN

DEFAULTING

Xo legal ground for complaint exists, that the

board of directors of the mortgagor company used

funds on hand for the purpose of continued opera-

tions so as to keep the mine unwatered instead of

using them for paying interest on the bonds of Janu-

ary 1st, 1923. The veiy terms of the mortgage made

it the first and most imperative duty of the mort-

gagor company to see to it that the property was

preserved against ruin by flooding.

It provides as an obligation of the mortgagor,

"That during the term of this indenture it will

conduct mining operations continuously upon its

properties and will not discontinue its pumping
operations nor pennit its mines to be submerged
or flooded,

****''

(Tr. p. 714).

Regardless of that clause the board of directors

had the discretion of determining whether it would

use funds on hand for one purpose or for the other.

Continental, etc.. Bank vs. Allis-Chalmers Com-

pany (D. C. Wis.) 200 F. 600.
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This ease contains so many analogies to the

present ease that the whole opinion should be read.

Land Title Co.. vs. Asphalt Co. (CCA. 3rd Cir.)

127 F. 1. Read particularly paragraph commencing

at bottom of page 10.

We quote from the first cited ease, page 613

:

""It will not avail a stockholder, seeking to avoid
a default suffered by a corporation, to allege

merely that the corporation had cash and cash
assets sufficient to pay the claim. The managing
offieei*s may, consistently with their duties, re-

solve not to pay it, and it is incimibent upon the
stockholders to show that the refusal to so apply
its asets cannot be re<:-onciied with prudent and
fair management: and this must be shown by facts

of themselves disclosing the fraud or breach of
duty, and not by allegations whit?h embody nothing
but the ultimate conclusions nec-essary to be estab-

lished. Xothing appears in the petition, as it

seems to me should appear, showing that if this

default were cured the situation would then accord
with the dictates of prudent corporate manage-
ment; and that the funds alleged to be on hand
are applicable, and of right should be applied, to

the payment of the interest which has accrued and
to nothing else. Xaturally the managing officers

of a corporation, though they may have funds
sufficient to pay a debt are vested with a discre-

tion, and charged with a duty in determining
whether the funds should be so applied—which
discretion must be binding imtil abused."

A stockholder is not entitled to intervene on the

allegation of an unnecessary default in the payment
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of interest on the mortgage bonds, unless such stock-

holder shows unavailing efforts by him either to

prevent the default or to relieve from the conse-

quences ensuing therefrom.

3 Fletcher Corp., Sec. 1375-N. 25; second para-
graph on page 1356.

Continental etc., Bank vs. Allis-Chalmers Co.,

(D. C. Wis.) 200 F. 600.

There is no evidence whatever that the directors

would not have listened to any practicable plan, if

such could have been presented, by which default

and foreclosure could have been avoided. The direc-

tors, themselves, expressly declared that they could

devise no plan and, even yet, the intervenor has

never proposed a plan nor suggested what the direc-

tors might have done but failed to do.

RIGHTS OF THOMAS F. COLE, PURCHASER

It is possible that the purchaser of the property

of the defendant has certain rights which we have

not discussed. The intervenor gave no bond to stay

execution. He made no bid at the sale. He offered

no solution of an}^ problem before the Court. Con-

sidering the loss at which the property was being

operated it was imperative that a sale be made

immediately and a new organization effected. The

receivership could not continue at a loss of $25,000

a month and await the outcome of the intervenor's
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appeal. In justice to the man who had already put

$250,000 into receiver's certificates there was no

alternative to a sale. Apart from any mortgage

foreclosure it was necessary to sell the property in

order to pay receiver's certificates. The evidence

shows that a receivership was necessary in any event,

the property having run behind at the date of judg-

ment $250,000 plus the liquid assets existing Janu-

ary 1st, 1928. A sale by the receiver would have

been necessary whether or not there was a mortgage

foreclosure. For this reason there was a receiver's

sale ordered as well as a mortgage foreclosure and

since there could be but one actual sale the receiver

was empowered to make one sale under both

authorizations.

CONCLUSION

AVere we to attempt to summarize the case of the

appellees we could hardly do better than to cite the

opinion of the lower Court (Trans, pp. 605-607),

which completely disposes of all charges of fraud,

impropriety of the default of January 1st, 1928, and

the objections raised to the proposed reorganization

by the purchaser. A few points, not so elaborated

in the Court below as upon the appeal, are not

covered. Among them are the question of demand,

the sale without redemption and the priority of the

lien of the receiver's certificates. We believe we

have sufficiently met these and all other points
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raised by the intervenor and respectfully submit the

appeal to the consideration of this Court.
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